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STATEMENT OF THE AMICUS CURIAE
The Massachusetts Academy of Trial Attorneys (Academy) is a voluntary,
non-profit, Commonwealth-wide professional association of attorneys in the
Commonwealth. The Academy’s purpose is to uphold and defend the Constitutions
of the United States and the Commonwealth of Massachusetts; to promote the
administration of justice; to uphold the honor of the legal profession; to apply the
knowledge and experience of its members so as to promote the public good; to
reform the law where justice so requires; to advance the cause of those who seek
redress for injury to person or property; to resist efforts to curtail the rights of
injured individuals; and to help them enforce their rights through the courts and
other tribunals in all areas of law. The Academy has been actively addressing
various areas of the law in the courts and the Legislature of the Commonwealth
since 1975.
The amicus urges the Court to recognize that a fire insurance carrier must
compensate an innocent co-insured in full even if another co-insured caused the
loss via an intentional act, and that United Property & Casualty Insurance
Company (UPC) violated G.L. c. 93A, §§ 2, 9, and G.L. c. 176D, § 3(9), by issuing
a policy contrary to controlling law.
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RULE 17(c)(5) DECLARATION
No affirmative declaration pursuant to the conditions set forth in Mass. R.
App. P. 17(c)(5) is warranted by the preparation and financing of this brief.
ISSUES PRESENTED
1. Where one co-insured caused a loss via an intentional act, is a second,
innocent co-insured entitled to recover on the policy, notwithstanding contrary
policy language inconsistent with controlling law?
2. May a trial court halve the recovery of an innocent co-insured, based upon
the intentional act of a wrongful co-insured?
3. Where an insurer is aware that policy language is contrary to
Massachusetts law, does that insurer violate G.L. c. 93A and G.L. c. 176D by
either (a) issuing a policy containing that language, or (b) denying coverage on the
basis of the policy language and thereby forcing the insured to litigate the coverage
issue?
STATEMENT OF THE CASE AND STATEMENT OF FACTS
The amicus adopts the Statement of the Case and Statement of Facts set
forth in Aquino’s brief. A.Br.:9-15.1

1

Plaintiff-Appellant and Cross-Appellee Aquino’s Brief and Reply Brief are
cited, respectively, as “A.Br.:” and “A.Reply.Br.:” followed by page number.
Defendant-Appellee and Cross-Appellant UPC’s Brief and Reply Brief are cited,
respectively, as “U.Br.:” and “U.Reply.Br.:” followed by page number. The
Record Appendix is cited as “R.A./” followed by volume and page number.
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SUMMARY OF ARGUMENT
This Court reviews the entry of summary judgment de novo. (pp. 14-15).
The Superior Court did not err in finding that the standard fire insurance
policy, G.L. c. 175, § 99, permits an innocent co-insured to recover where another
co-insured caused a loss. (pp. 15-18). When an insurer issues a policy more
favorable to it than the standard policy, the appropriate remedy is reformation.
(pp. 18-19). The Superior Court did not err in reforming the UPC policy to
conform to the standard policy. (pp. 19-21). Approval of the UPC policy by the
Commissioner of Insurance is irrelevant to a conflict between the standard policy
and the UPC policy. (pp. 22-23).
If this Court holds that Kosior v. Cont. Ins. Co., 299 Mass. 601 (1938)
stands for the proposition that the standard policy creates a joint obligation, then
this court should overrule Kosior. (pp. 23-27). Kosior is no longer consonant with
modern interpretations of standard policies. (pp. 23-25). Sound public policy
supports overruling Kosior. (pp. 26-27).
The Superior Court erred by halving Aquino’s recovery. (pp. 28). A one-half
interest would frustrate the purpose of fire insurance because it would not make
Aquino whole for the property loss. (pp. 28-29). Recovery by Aquino for the full
policy interest would not endorse recovery by heirs of a wrongdoer insured
because Aquino’s right to recover was a matter of contract and not a matter of any
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status relative to Pastrana’s estate. (p. 30). Recovery by an innocent co-insured for
the full policy interest would not encourage arson-suicides. (pp. 30-31).
UPC violated G.L. c. 93A by issuing a policy that did not conform to the
standard policy. (pp. 31-32). UPC violated G.L. c. 93A by denying coverage and
forcing Aquino to litigate. (pp. 33-38). UPC failed to conduct a reasonable
investigation. (pp. 33-34). UPC failed to effectuate a prompt, fair, and equitable
settlement after liability became reasonably clear. (pp. 35-36). UPC compelled
Aquino to institute litigation by offering substantially less than the amount that
Aquino will ultimately recover. (pp. 36-37). UPC failed to provide a prompt,
reasonable explanation for denial to Aquino. (pp. 37-38).
ARGUMENT
I.

THE STANDARD OF REVIEW IS DE NOVO, AND UPC AS THE
INSURER BEARS THE BURDEN OF PROVING THE
APPLICABILITY OF THE INTENTIONAL ACT EXCLUSION.
“It is the insurer who bears the burden of proving the applicability of an

exclusion.” Norfolk & Dedham Mut. Fire Ins. Co. v. Cleary Consultants, Inc., 81
Mass. App. Ct. 40, 52 (2011). The interpretation of an insurance policy—here, the
difference between the phrase “the insured” in the UPC policy and the phrase “an
insured” in the standard policy under G.L. c. 175, § 99—is a question of law to be
determined by the court. Golchin v. Liberty Mut. Ins. Co., 466 Mass. 156, 160
(2013); Mass. Bay Transp. Auth. v. Allianz Ins. Co., 413 Mass. 473, 476 (1992).
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Therefore, the standard of review is de novo. Worcester v. College Hill Props.,
LLC, 465 Mass. 134, 138 (2013). “[N]o deference is accorded the decision of the
judge in the trial court.” Chambers v. RDI Logistics, Inc., 476 Mass. 95, 99
(2016).
The disposition below was on summary judgment, and review is therefore
“to determine whether, viewing the evidence in the light most favorable to the
nonmoving party, all material facts have been established and the moving party is
entitled to judgment as a matter of law” (internal punctuation removed). Id. See
Mass. R. Civ. P. 56(c).
The moving party bears the burden of establishing the absence of a genuine
issue of material fact. Chambers, 476 Mass. at 100. The trial court reviews all
evidence and draws all reasonable inferences in the light most favorable to the
nonmoving party. Drakopoulos v. U.S. Bank Nat’l Ass’n, 465 Mass. 775, 777
(2013).
II.

THE TRIAL COURT DID NOT ERR IN FINDING THAT AN
INNOCENT CO-INSURED MAY RECOVER ON A POLICY WHERE
ANOTHER CO-INSURED CAUSED A LOSS, BECAUSE A COURT
MUST REFORM A POLICY INCONSISTENT WITH THE
STANDARD POLICY.
The trial court did not err in finding that, pursuant to the plain language of

the standard policy in G.L. c. 175, § 99, an innocent co-insured may recover on a
policy notwithstanding the fact that a co-insured caused the loss. R.A./II:158-
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162/170. The trial court also correctly reformed the UPC policy because the UPC
policy deviated from G.L. c. 175, § 99. R.A./II:162/170. These results are correct
both as a matter of law and public policy.
A.

The standard policy under G.L. c. 175, § 99 does not impose a
joint obligation on the insureds to prevent a loss.

General Laws c. 175, § 99, the “Massachusetts Standard Policy,” mandates
the form of consumer fire insurance policies. G.L. c. 175, § 99. “No company shall
issue policies or contracts which... insure against loss or damage by fire or by fire
and lightning to property or interests in the commonwealth, other than those of the
standard forms herein set forth....” Id. See Ideal Fin. Servs., Inc. v. Zichelle, 52
Mass. App. Ct. 50, 66 (2001).
“The purpose of the statutory standard fire policy in the Commonwealth is to
ensure consistency of coverage.” Hall v. Preferred Mut. Ins. Co., Mass. Super. Ct.,
No. HDCV201400781 (May 1, 2015) (Add. 78). “[L]egislation governing the
standard form of fire insurance policy in Massachusetts was first enacted in 1873,
and became mandatory in 1881, this apparently in the aftermath of the great
Boston fire, when it became evident that uniformity in policy provisions was
lacking but desirable.” Ideal Fin. Servs., 52 Mass. App. Ct. at 53. “G. L. c. 175,
§ 99, not only mandates the form for fire insurance policies, but prohibits any
deviation from that form which results in a cancellation of the policy.” In-Towne
Restaurant Corp. v. Aetna Cas. & Sur. Ins. Co., 9 Mass. App. Ct. 534, 541 (1980).
- 16 -

The standard policy provides, inter alia, that the insurer “shall not be liable
for loss occurring... while the hazard is increased by any means within the control
or knowledge of the insured [emphasis added].” G.L. c. 175, § 99. The insurer
“shall not be liable for loss by fire... caused... by... neglect of the insured to use all
reasonable means to save and preserve the property at and after a loss [emphasis
added]....” Id. As the Superior Court held, these two provisions apply to intentional
losses. R.A./II:159. UPC does not dispute that this language controls.
This case therefore turns upon the meaning of the phrase “the insured” in the
UPC policy and the phrase “an insured” in the standard policy; in other words, the
difference between the definite article “the” and the indefinite article “an.”
The word “the” is a “definite article, functioning as an adjective. It is used:
1. Before singular or plural nouns and noun phases that denote particular
specific persons or things.” American Heritage Dictionary (New College Ed.
1976). In contrast, “a” or “an” is an “[i]ndefinite article functioning as an
adjective... [u]sed before nouns and noun phrases that denote a single, but
unspecified, person or thing.” Id. The language of this provision suggests,
therefore, that “the insured person” is a particular person, opposed to the
phase “an insured person,” which denotes an unspecified person.
Burdick v. Causa, Conn. Super. Ct., No. CV030567196 (Feb. 13, 2009) (Add. 73)
(issue unrelated to G.L. c. 175, § 99).
In the standard policy, and specifically in the phrase “while the hazard is
increased by any means within the control or knowledge of the insured,” “the
insured” refers specifically to the person who caused the increase in hazard. G.L.
c. 175, § 99. Similarly, in the phrase “fire... caused... by... neglect of the insured,”
- 17 -

“the insured” refers to the person whose neglect caused the fire. Id. The standard
policy under G.L. c. 175, § 99 uses the definite article “the” and therefore excludes
only the co-insured who causes the damage, not an innocent co-insured. Id.
B.

Reformation is appropriate when an insurer issues a policy more
favorable to it than the standard policy.

“As a general rule, reformation of an instrument may be warranted not only
by fraud or by mutual mistake, but also by a mistake of one party… which is
known to the other party.” Torrao v. Cox, 26 Mass. App. Ct. 247, 250 (1988).
“[R]eformation is justified if the party knowing of the mistake fails to make it
known to the mistaken party; but the result is based on analogy to
misrepresentation by silence.” Id. at 250-251.
The Superior Court, consistent with other jurisdictions, has held that
reformation is appropriate when an insurer issues a policy on terms more favorable
to it than the standard policy. Liberty Mut. Ins. Co. v. Gonzalez, Mass. Super. Ct.,
No. ESCV20151794B (June 8, 2017) (Add. 93), citing Ponder v. Allstate Ins. Co.,
729 F. Supp. 60, 62 (E.D. Mich. 1990) (phrase “any insured” in policy conflicted
with standard policy phrase “the insured”); Obson v. Nat’l Union Fire Ins. Co.,
632 So. 2d 1158, 1161 (La. 1994) (innocent co-insured exclusion conflicted with
phrase “the insured” in standard policy); Borman v. State Farm Fire & Cas. Co.,
521 N.W.2d 266, 270 (Mich. 1994) (intentional acts exclusion referring to “you or
any person insured” and “you [and/or] any other insured”); Watson v. United
- 18 -

Servs. Auto. Ass’n, 566 N.W.2d 683, 692 (Minn. 1997) (exclusion of innocent coinsured spouses). See Century-Nat’l Ins. Co. v. Garcia, 51 Cal. 4th 564, 573
(2011) (“any insured” versus “the insured”); Fireman’s Fund Ins. Co. v. Dean, 212
Ga. App. 262, 265 (1994) (same); S. Plitt, D. Maldonado, J.D. Rogers, & J.R. Plitt,
Couch on Insurance § 149:48 n.11 & accompanying text (2019) (Add. 104)
(aggregating cases). This Court should endorse this remedy, just as Massachusetts
itself was the progenitor of other standard policies that swept across the country
over a century ago. Wild Rice Lumber Co. v. Royal Ins. Co., 99 Minn. 190, 193
(1906) (“Massachusetts and New York standard policies went into effect about the
same time and have formed the models for the legislation in other states”).
C.

The trial court did not err in reforming the UPC policy to
conform to the standard policy.

UPC attempted to broaden the intentional loss exclusion beyond the standard
policy. The UPC policy states:
A. We do not insure for loss caused directly or indirectly by any of the
following....
...
8. Intentional Loss
Intentional Loss means any loss arising out of any act an “insured” commits
or conspires to commit with the intent to cause a loss.
In the event of such loss, no “insured” is entitled to coverage, even
“insureds” who did not commit or conspire to commit the act causing the
loss.
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R.A./II:157. This language is at odds with the standard policy, because the
standard policy uses the phrase “the insured,” while the UPC policy uses the
phrase “an ‘insured.’” R.A./II:159-160. The UPC policy would enable UPC to
deny coverage where, as here, “an” insured was a wrongdoer, notwithstanding that
“the” insured making the claim was a different person. R.A./II:159-160. The
standard policy, by contrast, would not enable UPC to deny coverage where “the”
insured making the claim was not “the” insured wrongdoer. R.A./II:159-160. The
indefinite article in the UPC policy materially changes the meaning of the policy,
changes the meaning of the intentional loss exclusion, and limits the liability of
UPC. R.A./II:159-160.
UPC argues that “two co-insureds have joint obligations under a fire
insurance policy to preserve the property which they own as tenants in common.”
U.Br.:20. UPC argues that this Court, in Kosior v. Cont. Ins. Co., 299 Mass. 601
(1938), interpreted the statute as prohibiting recovery by an innocent co-insured.
U.Br.:20/23-27. But UPC reads too much into Kosior, in which no party raised any
issue of the standard policy language, let alone any issue of a conflict between
language in a particular policy and language in the standard policy. Kosior, 299
Mass. at 603 (noting, en passant, “[a] standard form of fire insurance policy is
provided for by G.L. (Ter. Ed.) c. 175, § 99,” but neither quoting nor analyzing any
language in then-current standard policy).
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The question in Kosior was whether an innocent co-insured was entitled to
payment under the policy as a matter of equity. Kosior, 299 Mass. at 603. See
A.Reply.Br.:9. In contrast, the interpretation of the standard policy is a question of
contract: contract interpretation is a matter of law, not a matter of equity.2 Gaffney
v. Hicks, 124 Mass. 301, 304 (1878). No party in Kosior raised the issue of
whether the particular policy conformed to the standard policy; indeed, the Kosior
Court noted that the insured never challenged the legal construction of the policy
language at all: as to “whether the wrongful acts of the plaintiff’s husband, in
setting the fires with the intent to defraud, rendered the policies void[, t]he plaintiff
concedes that this would be the result in an action at law.” Kosior, 299 Mass. at
603.
Because Kosior does not control the construction of the standard policy,
UPC materially changed the meaning of the intentional loss exclusion by
substituting the indefinite article “a” for the definite article “the,” and thereby
contravened the standard policy. The trial court was therefore correct in reforming
the policy to conform to the standard policy.
2

Even had the Kosior Court construed the particular policy language before
it, without reference to the then-effective standard policy language, any such
construction would have entailed an examination of the intent of the carrier as
drafter of the contractual particular policy, not the intent of the Legislature as
drafter of the statutory standard policy. See Ben Elfman & Sons, Inc. v. Home
Indem. Co., 411 Mass. 13, 19 (1991) (in analyzing “statutorily required policy
provisions,” Court will “do [its] best to discern the legislative intent from the
language used, keeping apparent legislative objectives in mind” [emphasis added]).
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D.

Approval of the UPC policy by the Commissioner of Insurance is
irrelevant to a conflict between the standard policy and the UPC
policy.

UPC argues that the Commissioner of Insurance (Commissioner) accepted
the UPC policy, and that it therefore conforms to the standard policy.
U.Reply.Br.:15. UPC thereby implies that the Commissioner has interpreted UPC’s
policy to be in accordance with the standard policy. Id. See Flanagan v. Liberty
Mut. Ins. Co., 383 Mass. 195, 196 n.3 (1981). However, UPC points to no record
evidence indicating that the Commissioner has expressed any opinion about the
meaning of the intentional loss exclusion of the standard policy. Instead, UPC
argues that this Court should accept UPC’s interpretation of the standard policy as
if the Commissioner had tacitly adopted that interpretation. Where there is no
indication that the Commissioner has expressed any interpretation of the
intentional loss exclusion of the standard policy, there is no “administrative
interpretation” to which to defer. Flanagan, 383 Mass. at 196 n.3.
Even assuming, arguendo, that the record contained evidence that the
Commissioner agreed with UPC’s interpretation of the policy denying coverage to
Aquino, UPC concedes that this Court has not “complete[ly] abdicat[ed] statutory
interpretation to the commissioner....” U.Reply.Br.:16. This Court is readily able to
interpret the intentional loss provision of the standard policy.
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Moreover, UPC, by highlighting that the Commissioner approved the UPC
policy, accepts that the Commissioner acknowledged that the UPC policy
conformed to the standard policy. Simply put, if the Commissioner determined that
the UPC policy conformed to the standard policy, then the interpretation of the
standard policy is sufficient to interpret the UPC policy. UPC argues nothing that
undermines the analysis of the standard policy herein.
E.

If Kosior stands for the proposition that the standard policy
creates a joint obligation, then this Court should overrule Kosior
and allow a fact finder to determine the co-insured’s innocence.
1.

This Court should overrule Kosior, which is no longer
consonant with modern interpretations of similar standard
policies in other jurisdictions.

“Exclusionary clauses must be strictly construed against the insurer so as not
to defeat any intended coverage or diminish the protection purchased by the
insured.” City Fuel Corp. v. Nat’l Fire Ins. Co. of Hartford, 446 Mass. 638, 640
(2006). “Doubts created by any ambiguous words or provisions are to be resolved
against the insurer.” Id.
Even though Kosior did not explicitly address the construction of the
standard policy, courts have nonetheless felt constrained by Kosior. See, e.g.,
Shepperson v. Metro. Prop. & Cas. Ins. Co., 312 F. Supp. 3d 183, 197 (D. Mass.
2018) (applying Massachusetts law). Assuming, arguendo, that Kosior offered one
construction of the phrase “the insured,” this Court has already signaled a
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willingness to reconsider that construction. See Baker v. Commercial Union Ins.
Co., 382 Mass. 347, 353 n.9 (1981) (citing Kosior but noting only that “we do not
reach the issue whether the rule that an innocent insured is barred from recovery by
the intentional burning of the property by another insured is still sound policy”).
The Appeals Court has taken the initiative in another context: in Norfolk &
Dedham Mut. Fire Ins. Co., the court analyzed a policy exclusion to determine
whether that policy created a duty to defend, reasoning that “because of its
reference to ‘the insured,’ the exclusion must be applied individually to each
insured for whom coverage is sought, looking at both the causation and knowledge
components of the exclusion in relation to that insured” (emphasis in original).
Norfolk & Dedham Mut. Fire Ins. Co., 81 Mass. App. Ct. at 52.
This Court has “an interest in giving [G.L. c. 175,] § 99 the same treatment
that is given to identical language in policies issued in other States.” Pappas
Enters., Inc. v. Commerce & Indus. Ins. Co., 422 Mass. 80 (1996). This is an
instance where the Court can explicitly give the statute “the same treatment” as
other jurisdictions. The United States District Court for the District of
Massachusetts observed that “there has been substantial development in this area
of the law since the Supreme Judicial Court’s 1981 decision in Baker to refrain
from addressing the issue whether a broad reading of Kosior is sound policy... The
clear trend has been in favor of allowing innocent co-insured coverage” (citation
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omitted). Shepperson, 312 F. Supp. 3d at 197. Other jurisdictions that have
considered the question have largely held that an innocent co-insured may collect
on a policy after another insured causes an intentional loss, especially where the
policy uses the phrase “the insured.” See, e.g., A.D. Windt, Insurance Claims &
Disputes: Representation of Insurance Companies & Insureds § 11:8 n.5 &
accompanying text (6th ed. 2019) (Add. 108) (aggregating cases and noting
“[m]ost exclusions are written to apply to actions taken by ‘the’ insured. In that
event, the exclusion would be inapplicable as to any insured that did not engage in
the proscribed actions”). See also, e.g., Golden Door Jewelry Creations, Inc. v.
Lloyds Underwriters Non-Marine Ass’n, 117 F.3d 1328, 1336 (11th Cir. 1997)
(applying Florida law); American States Ins. Co. v. Borbor by Borbor, 826 F.2d
888, 893 (9th Cir. 1987) (applying California law); Century-Nat’l Ins. Co. v.
Garcia, 51 Cal. 4th 564, 569 (2011); Richards v. Hanover Ins. Co., 250 Ga. 613,
615 (1983); Verhoev v. Progressive County Mut. Ins. Co., 300 S.W.3d 803, 815
(Tex. Ct. App. 2009); Hanover Ins. Co. v. Crocker, 688 A.2d 928, 931 (Me. 1997);
Morgan v. Cincinnati Ins. Co., 411 Mich. 267, 276 (1981); Pawtucket Mut. Ins.
Co. v. Lebrecht, 104 N.H. 465, 468 (1963); Gen. Acc. Ins. Co. of America v. Allen,
708 A.2d 828, 832-833 (Pa. Super. Ct. 1998); Ryan v. MFA Mut. Ins. Co., 610
S.W.2d 428, 436 (Tenn. Ct. App. 1980); N. Sec. Ins. Co. v. Perron, 172 Vt. 204,
221-222 (2001).
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2.

Sound public policy supports overruling Kosior to allow
recovery by a blameless co-insured.

As the Texas Supreme Court observed, “[o]ther policy considerations we
must consider are: (1) prevention of fraud upon the insurance company; (2)
prevention of unjust enrichment by the insurance company; and (3) refusal to
impute the criminal acts of the wrongdoer to an innocent victim.” Kulubis v. Texas
Farm Bureau Underwriters Ins. Co., 706 S.W.2d 953, 955 (Tex. 1986). “A trial
court is uniquely situated to make the determination of the co-insured’s innocence,
and, unless there is a finding of lack of innocence, the co-insured shall be
permitted to recover.” Id. See Morgan, 411 Mich. at 277 (“An ordinary person
seeing his or her name included in an insurance contract without limiting language
would suppose his or her interest to be covered”); Hoyt v. N.H. Fire Ins. Co., 92
N.H. 242, 29 A.2d 121, 123 (1942) (“Whether the rights of obligees are joint or
several is a question of construction..., and in construing an insurance contract the
test is not what the insurance company intended the words to mean but what a
reasonable person in the position of the insured would have understood them to
mean”). See also S. Plitt, D. Maldonado, J.D. Rogers, & J.R. Plitt, Couch on
Insurance § 149:48 (2019) (Add. 104) (“In fact, in keeping with the basic policy of
avoiding forfeitures, public policy may weigh in favor of allowing an innocent
insured to recover”).
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Holding one co-insured liable for the actions of another, as UPC urges,
U.Br.:24, “would require ascribing to the Legislature an intent to impose a mutual
obligation of suretyship on each of several persons insured.” Morgan, 411 Mich.
at 276. “Such an intent is unlikely; as this case [involving arson of a home by a coinsured] aptly illustrates, an insured often has no control over the conduct of
others.” Id. at 276-277.
The trial court is capable of determining whether a co-insured truly is
innocent. See Kulubis, 706 S.W.2d at 955 (“A trial court is uniquely situated to
make the determination of the co-insured’s innocence”). The trial court—likely a
jury3—can thus protect insurance companies from fraudulent claims where coinsureds conspire with each other, prevent unjust enrichment by an insurer
company, enable a legitimately innocent co-insured to have the benefit of his or
her bargain, and prevent an innocent from enduring punishment for the sins of
another. Leaving the determination of innocence to the trial court allows an
innocent co-insured to have his or her reasonable expectations met.

“[I]n all suits between two or more persons... the parties have a right to a
trial by jury; and this method of procedure shall be held sacred….” Art. 15 of the
Massachusetts Declaration of Rights. See New England Novelty Co. v. Sandberg,
315 Mass. 739, 750 (1944) (“trial by jury comprehends a full and fair hearing upon
all relevant issues where all questions of fact presented by the testimony are
decided by the jury”); H.K. Webster Co. v. Mann, 269 Mass. 381, 385 (1929)
(“right of trial by jury secured by article 15 of the Declaration of Rights is sacred
and must be sedulously guarded against every encroachment”).
3
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III.

THE SUPERIOR COURT ERRED BY HALVING AQUINO’S
RECOVERY; AS AN INNOCENT CO-INSURED, AQUINO WAS
ENTITLED TO RECOVER THE FULL VALUE OF THE POLICY.
The Superior Court’s decision to reduce Aquino’s recovery to one-half was

in error; the decision was not based on Massachusetts law and was contrary to both
public policy and the purpose of fire insurance. This Court should reverse that
decision and hold that Aquino is entitled to the full value of the policy.
As the Superior Court noted, neither this Court nor the Appeals Court have
ever held that recovery for an insured in Aquino’s situation must be halved.
R.A./II:163. As the Superior Court also noted, other jurisdictions allow for full
recovery by an innocent co-insurer in such situations. See R.A./II:165n.5.
Nonetheless, the Superior Court halved Aquino’s rightful recovery based upon an
invalid contractual construction and two erroneous policy arguments.
A.

The Superior Court erred by construing the policy to create a
one-half interest in the policy for Aquino.

The Superior Court found that, as a matter of contract, Aquino’s share is
one-half because
Pastrana is listed as one of two named insureds on the Policy who had an
interest in the contract. I construe his share in the Policy damages as onehalf. Neither party points to any other language in the Policy, and I find
none, that would suggest that Aquino and Pastrana’s respective interests in
the Policy were anything other than equal.
R.A./II:163-164. The Superior Court, without support from case law or statute,
thus effectively placed the burden upon Aquino—and all innocent co-insureds—to
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prove that her interest in the insurance contract was larger than one-half. However,
the Superior Court provided no quantum of proof against which to weigh the
evidence, leaving an innocent co-insured completely in the dark as to how to prove
the size of his or her interest.
The purpose of fire insurance is to cover losses and damage from a fire, i.e.,
to make the insured whole from the loss caused by a fire. See Kingsley v. Spofford,
298 Mass. 469, 475 (1937) (“A contract for insurance against fire, in the form
prescribed by our statute, is a contract of indemnity, and the assured is only
entitled to be put in the same condition pecuniarily that he would have been in if
there had been no fire”). The Superior Court’s decision frustrates this purpose
because, with only half of the value of the building’s insurance, Aquino cannot
restore the property to its original state and she is thus not made whole; Aquino, in
so many words, is not held harmless. Id. (purpose of fire insurance to render
insured harmless, as if no fire had occurred).4

4

To the extent that this Court and the Appeals Court have, from time to
time, considered recognizing the doctrine of reasonable expectations, the Superior
Court’s decision also defies that doctrine: Aquino reasonably expected that the
policy covered damage done to the Property for which she was not responsible.
See Jefferson Ins. Co. of N.Y. v. City of Holyoke, 23 Mass. App. Ct. 472, 477-478
(1987) (dicta) (reasonable expectations honored even if painstaking study of policy
would negate those expectations because insurers ought not be allowed to use
qualifications and exceptions from coverage inconsistent with reasonable
expectations, and because “few policyholders ever read their policies as carefully
as would be required for moderately detailed understanding”), quoting R. Keeton,
Insurance Law 351-352 (1971). See also Lusalon, Inc. v. Hartford Acc. & Indem.
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B.

The Superior Court erred by construing the UPC policy to
effectuate two inapplicable public policy concerns.

First, the Superior Court feared that “a person who intentionally burns a
property and dies in the fire may well have intended to deliver the insurance
proceeds to his family; if so, then a full recovery would reward the arson, albeit
posthumously.” R.A./II:164. The Superior Court erroneously conflated the benefit
denied to Pastrana’s estate with Aquino’s recovery due under a contract with UPC,
a third party. The question of whether or not Aquino is an heir of Pastrana5 is
irrelevant to the fact that UPC is obligated to pay Aquino pursuant to the contract
of insurance that Aquino entered with UPC.
Second, the Superior Court halved Aquino’s recovery because
“fundamentally, [it] decline[d] to impose a rule that, by conditioning insurance
awards on the survival or non-survival of the arsonist, would have the effect of
providing a larger payout in an arson scheme if the arsonist takes his own life in
the process.” R.A./II:164. The Superior Court’s implied policy concern seems to be

Co., 400 Mass. 767, 771 n.7 (1987) (dicta) (“this court may be moving toward
acceptance of the ‘reasonable expectations’ doctrine”); Mayer v. Med. Malpractice
Joint Underwriting Ass’n of Massachusetts, 40 Mass. App. Ct. 266, 271 n.6 (1996)
(dicta) (doctrine “does not appear to have been adopted” by Massachusetts).
5

Aquino was not married to Pastrana. R.A./II:115-116. Even aside from the
improper nature of the inquiry, the Superior Court had before it no evidence that
Pastrana ever made Aquino his heir to the building or to the insurance contract.
Thus, the concerns of the Superior Court about “deliver[y of] the insurance
proceeds to [the arsonist-insured’s] family” have no application here. R.A./II:164.
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that such a ruling might encourage an arsonist to commit suicide in his or her fire,
thereby give a larger share to a co-insured.
The Superior Court’s fear is unfounded. The Superior Court had before it no
evidence that arson-suicide rates have increased in any of the states that have
implemented the rule favored by Aquino. See Argument II.D.1, supra. Criminal
law already punishes arson as a serious crime. See, e.g., G.L. c. 266, § 1 (arson
punishable by incarceration for up to twenty years, fine of up to ten thousand
dollars, or both). An insured arsonist cannot recover on an insurance policy under
the intentional loss provision of the standard policy; neither, therefore, may an
arsonist’s heirs.
IV.

UPC VIOLATED G.L. c. 93A, §§ 2, 9 BY ISSUING AN INSURANCE
POLICY THAT DID NOT CONFORM TO THE STANDARD
POLICY AND BY DENYING COVERAGE UNDER THAT POLICY
AND THEREBY FORCING AQUINO TO LITIGATE.
A.

UPC violated G.L. c. 93A by issuing a policy that does not
conform to G.L. c. 175, § 99.

An act or practice violates G.L. c. 93A if “[i]t fails to comply with existing
statutes, rules, regulations or laws, meant for the protection of the public’s health,
safety, or welfare promulgated by the Commonwealth or any political subdivision
thereof intended to provide the consumers of this Commonwealth protection.” 940
Code Mass. Regs. § 3.16(3) (2019). This regulation is applicable to insurance
matters. See MacGillivary v. W. Dana Bartlett Ins. Agency, Inc., 14 Mass. App. Ct.
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52, 60 (1982) (application to insurance brokers). See also G.L. c. 93A, § 2(a)
(unfair or deceptive acts or practices in trade or commerce unlawful); G.L. c. 93A,
§ 9 (remedies).
As the Superior Court found, the UPC policy contained a broader intentional
act exclusion than the standard policy under G.L. c. 175, § 99. R.A./II:159-160. A
regulation regarding fire insurance is necessarily for the protection of the “public’s
health, safety, or welfare” and is “intended to provide the consumers of this
Commonwealth protection.” 940 Code Mass. Regs. § 3.16(3) (2019). The Attorney
General recognized the role of the standard fire insurance policy in protecting
consumers long before the advent of the modern G.L. c. 93A:
It is apparent that these regulations [permitting marginal notes and rider
slips] are meant to control merely the form of the contract of fire insurance,
not the substance, and to protect the public from becoming bound by
stipulations in these contracts difficult to discover, in the absence of such
regulations, except by careful examination, and the existence of which
would often escape detection.
1 Op. A.G. 431, 432 (1897) (Add. 99). So by issuing a policy that did not comply
with the standard policy and by attempting to circumvent the consumer protections
of G.L. c. 175, § 99, UPC committed an unfair or deceptive practice in violation of
G.L. c. 93A.
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B.

UPC violated G.L. c. 93A and G.L. c. 176D by denying coverage
and forcing Aquino to litigate.

UPC’s actions were per se unfair or deceptive practices in violation of G.L.
c. 176D, § 3(9). See Swanson v. Bankers Life Co., 389 Mass. 345, 348 (1983)
(unfair or deceptive practices by insurer violates G.L. c. 93A). A failure by this
Court to recognize that an insurance company violates G.L. c. 176D by denying
coverage and compelling litigation, contrary to a statutory standard policy under
which liability would be clear, would permit an insurer to evade G.L. c. 176D
simply by issuing a policy not in compliance with the standard policy and
demanding that insureds litigate in order to force reformation of the non-compliant
policy.
1.

Under G.L. c. 176D, § 3(9)(d), UPC failed to conduct a
reasonable investigation based upon all available
information.

An insurance company commits a per se unfair or deceptive practice when it
“[r]efus[es] to pay claims without conducting a reasonable investigation based
upon all available information.” G.L. c. 176D § 3(9)(d). See Capitol Specialty Ins.
Corp. v. Higgins, 375 F. Supp. 3d 124, 131 (D. Mass. 2019) (“insurers must
investigate claims thoroughly before making a determination of an insurer’s
liability”) (applying Massachusetts law); Clegg v. Butler, 424 Mass. 413, 421
(1997) (“Insurers must be given the time to investigate claims thoroughly to
determine their liability”); John Hancock Prop. & Cas. Ins. Co. v. Scannell, Mass.
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Super. Ct., No. 971172 (Jan. 8, 2002) (Add. 88) (“The insurer is under an
affirmative duty to investigate, efficiently and effectively, claims submitted for
coverage”). See also Fed. Ins. Co. v. HPSC, Inc., 480 F.3d 26, 35-36 (1st Cir.
2007) (breach of G.L. c. 176D where carrier “did no investigation of the available
facts before denying coverage”) (applying Massachusetts law); Open Software
Found., Inc. v. U.S. Fid. & Guar. Co., 307 F.3d 11, 21 (1st Cir. 2002)
(“Massachusetts law imposes a broad duty to investigate on liability insurers”).
This Court should hold that, just as an insurer breaches its duty to investigate
when it fails to investigate “the inconsistency between its own records and [the
records of the claimant] before choosing the version of facts that justif[ies] a denial
of coverage, while ignoring another under which coverage attached” (emphasis
added), an insurer likewise breaches the duty to investigate when it fails to
investigate the inconsistency between its own policy language and the statutorily
mandated standard policy language before choosing the version of a policy that
justifies a denial of coverage, while ignoring another under which coverage
attached. Manganella v. Evanston Ins. Co., 746 F. Supp. 2d 338, 346 (D. Mass.
2010) (applying Massachusetts law). Here, UPC so breached its duty to investigate
by failing to investigate the inconsistency between its own policy and the standard
policy. G.L. c. 176D, § 3(9)(d).
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2.

Under G.L. c. 176D, § 3(9)(f), UPC failed to effectuate a
prompt, fair, and equitable settlement after liability became
reasonably clear.

An insurer commits a per se unfair or deceptive practice when it fails “to
effectuate prompt, fair and equitable settlements of claims in which liability has
become reasonably clear.” G.L. c. 176D § 3(9)(f). “[T]he required objective test of
whether the defendant’s liability has become reasonably clear… calls upon the fact
finder to determine whether a reasonable person, with knowledge of the relevant
facts and law, would probably have concluded, for good reason, that the insurer
was liable to the plaintiff.” Demeo v. State Farm Mut. Auto. Ins. Co., 38 Mass.
App. Ct. 955, 956-957 (1995). “Relevant evidence may include insurance industry
practices in similar circumstances, expert testimony that the insurer violated sound
claims practices, the [insurer’s] own evaluation of the … claim, and advice given
to the insurance company on the probability of success at trial.” O’Leary-Alison v.
Metro. Prop. & Cas. Ins. Co., 52 Mass. App. Ct. 214, 217 n.3 (2001).
This Court should recognize that mandatory, statutory, standard policy
language, under which liability has become reasonably clear, is itself relevant
evidence that liability has become reasonably clear. Therefore, where liability has
become reasonably clear under standard policy language that the insurer cannot
circumvent, the insurer violates G.L. c. 176D by refusing to settle the claim on the
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basis of policy language, drafted by the insurer itself, contrary to the standard
policy. G.L. c. 176D, § 3(9)(f).
Here, liability under the standard policy was objectively reasonably clear
from the moment that Aquino filed the claim. R.A./I:93-99. UPC could only assert
that it owed nothing, rather than the full value of the policy, to Aquino, because the
UPC policy deviated from the standard policy and the mandates of G.L. c. 175,
§ 99—as brought to the attention of UPC in Aquino’s demand letter, as the
Superior Court found, and as discussed in Argument II, supra. R.A./I:93-99:158162. Objectively, a reasonable person, with knowledge of G.L. c. 175, § 99, would
have understood that Aquino could recover and would have promptly offered a fair
settlement. G.L. c. 176D, § 3(9)(f). UPC, by refusing to offer such a settlement,
and by basing that refusal upon an unreasonable policy that deliberately attempted
to circumvent the mandatory statutory language, violated G.L. c. 176D, § 3(9)(f).
3.

Under G.L. c. 176D, § 3(9)(g), UPC compelled Aquino to
institute litigation by offering substantially less than the
amount that Aquino will ultimately recover.

An insurer commits a per se unfair or deceptive practice when it
“[c]ompel[s] insureds to institute litigation to recover amounts due under an
insurance policy by offering substantially less than the amounts ultimately
recovered in actions brought by such insureds.” G.L. c. 176D § 3(9)(g).
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When Aquino filed her claim, UPC continued to interpret the policy contrary
to G.L. c. 175, § 99, and completely denied any recovery to Aquino based upon an
invalid interpretation of the intentional loss exclusion. See R.A./I:102-104:202.
UPC’s intransigence required Aquino to litigate in order to recover the amounts
due under the policy—at least $483,580.83—through the Superior Court’s judicial
reformation of the policy in accordance with G.L. c. 175, § 99. See Argument II,
supra. UPC’s complete denial of coverage—essentially, an offer of $0—was
substantially less than the amount Aquino will ultimately recover, whether that be
$483,580.83 or greater amount. See, e.g., Rass Corp. v. The Travelers Cos., Inc.,
90 Mass. App. Ct. 643, 656-657 (2016) (where insurer paid $140,000 out of policy
to insured on underlying policy issue, insurer further violated G.L. c. 176D
§ 3(9)(g) by refusing to pay $25,000 total fee for insured’s attorney). Therefore,
UPC violated G.L. c. 176D, § 3(9)(g).
4.

Under G.L. c. 176D, § 3(9)(n), UPC failed to provide a
prompt, reasonable explanation for denial to Aquino.

An insurer commits a per se unfair or deceptive practice when it “[f]ail[s] to
provide promptly a reasonable explanation of the basis in the insurance policy in
relation to the facts or applicable law for denial of a claim or for the offer of a
compromise settlement.” G.L. c. 176D, § 3(9)(n). UPC’s policy deviated from the
mandates of G.L. c. 175, § 99. See Argument II, supra. UPC necessarily could not
provide a reasonable explanation for its denial to Aquino when the policy
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contravened controlling law. Therefore, UPC violated G.L. c. 176D, § 3(9)(n). See
Whitney v. Continental Ins. Co., 595 F. Supp. 939 (D. Mass. 1984) (insurer
violated G.L. c. 176D, § 3(9)(n) by failing to give reasonable explanation for
denial of claim); Jucino v. Commerce Ins. Co., 2011 Mass. App. Div. 285 (2011)
(Add. 83) (G.L. c. 176D violation included insurer’s “failure either to settle the
plaintiffs’ PIP claims or to provide reasons for nonpayment under G.L. c. 90,
§ 34M [the PIP statute]” [emphasis added]).
CONCLUSION
For the foregoing reasons, the amicus requests that this Court affirm so
much of the Superior Court’s ruling as reformed the UPC policy to conform to the
standard policy. The amicus further requests that this Court reverse and remand so
much of the Superior Court’s ruling as found UPC liable for only half of the
claimed damages, and so much of the Superior Court’s ruling as dismissed
Aquino’s claims under G.L. c. 93A and G.L. c. 176D.
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KeyCite Red Flag - Severe Negative Treatment
Unconstitutional or PreemptedPreempted by In re Federal National Mortg. Ass'n Securities, Derivative, and "ERISA" Litigation, D.D.C., July 31, 2007
KeyCite Yellow Flag - Negative TreatmentProposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title XV. Regulation of Trade (Ch. 93-110h)
Chapter 93A. Regulation of Business Practices for Consumers Protection (Refs & Annos)
M.G.L.A. 93A § 2
§ 2. Unfair practices; legislative intent; rules and regulations
Currentness
(a) Unfair methods of competition and unfair or deceptive acts or practices in the conduct of any trade or commerce are hereby
declared unlawful.
(b) It is the intent of the legislature that in construing paragraph (a) of this section in actions brought under sections four, nine
and eleven, the courts will be guided by the interpretations given by the Federal Trade Commission and the Federal Courts to
section 5(a)(1) of the Federal Trade Commission Act (15 U.S.C. 45(a)(1)), as from time to time amended.
(c) The attorney general may make rules and regulations interpreting the provisions of subsection 2(a) of this chapter. Such
rules and regulations shall not be inconsistent with the rules, regulations and decisions of the Federal Trade Commission and
the Federal Courts interpreting the provisions of 15 U.S.C. 45(a)(1) (The Federal Trade Commission Act), as from time to
time amended.
Credits
Added by St.1967, c. 813, § 1. Amended by St.1978, c. 459, § 2.

Notes of Decisions (1543)
M.G.L.A. 93A § 2, MA ST 93A § 2
Current through Chapter 66 of the 2019 1st Annual Session
End of Document
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title XV. Regulation of Trade (Ch. 93-110h)
Chapter 93A. Regulation of Business Practices for Consumers Protection (Refs & Annos)
M.G.L.A. 93A § 9
§ 9. Civil actions and remedies; class action; demand for
relief; damages; costs; exhausting administrative remedies
Effective: August 9, 2004
Currentness
(1) Any person, other than a person entitled to bring action under section eleven of this chapter, who has been injured by another
person's use or employment of any method, act or practice declared to be unlawful by section two or any rule or regulation
issued thereunder or any person whose rights are affected by another person violating the provisions of clause (9) of section
three of chapter one hundred and seventy-six D may bring an action in the superior court, or in the housing court as provided
in section three of chapter one hundred and eighty-five C whether by way of original complaint, counterclaim, cross-claim or
third party action, for damages and such equitable relief, including an injunction, as the court deems to be necessary and proper.
(2) Any persons entitled to bring such action may, if the use or employment of the unfair or deceptive act or practice has caused
similar injury to numerous other persons similarly situated and if the court finds in a preliminary hearing that he adequately and
fairly represents such other persons, bring the action on behalf of himself and such other similarly injured and situated persons;
the court shall require that notice of such action be given to unnamed petitioners in the most effective practicable manner. Such
action shall not be dismissed, settled or compromised without the approval of the court, and notice of any proposed dismissal,
settlement or compromise shall be given to all members of the class of petitioners in such manner as the court directs.
(3) At least thirty days prior to the filing of any such action, a written demand for relief, identifying the claimant and reasonably
describing the unfair or deceptive act or practice relied upon and the injury suffered, shall be mailed or delivered to any
prospective respondent. Any person receiving such a demand for relief who, within thirty days of the mailing or delivery of
the demand for relief, makes a written tender of settlement which is rejected by the claimant may, in any subsequent action,
file the written tender and an affidavit concerning its rejection and thereby limit any recovery to the relief tendered if the court
finds that the relief tendered was reasonable in relation to the injury actually suffered by the petitioner. In all other cases, if the
court finds for the petitioner, recovery shall be in the amount of actual damages or twenty-five dollars, whichever is greater;
or up to three but not less than two times such amount if the court finds that the use or employment of the act or practice
was a willful or knowing violation of said section two or that the refusal to grant relief upon demand was made in bad faith
with knowledge or reason to know that the act or practice complained of violated said section two. For the purposes of this
chapter, the amount of actual damages to be multiplied by the court shall be the amount of the judgment on all claims arising
out of the same and underlying transaction or occurrence, regardless of the existence or nonexistence of insurance coverage
available in payment of the claim. In addition, the court shall award such other equitable relief, including an injunction, as it
deems to be necessary and proper. The demand requirements of this paragraph shall not apply if the claim is asserted by way
of counterclaim or cross-claim, or if the prospective respondent does not maintain a place of business or does not keep assets
within the commonwealth, but such respondent may otherwise employ the provisions of this section by making a written offer
of relief and paying the rejected tender into court as soon as practicable after receiving notice of an action commenced under
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this section. Notwithstanding any other provision to the contrary, if the court finds any method, act or practice unlawful with
regard to any security or any contract of sale of a commodity for future delivery as defined in section two, and if the court finds
for the petitioner, recovery shall be in the amount of actual damages.
(3A) A person may assert a claim under this section in a district court, whether by way of original complaint, counterclaim,
cross-claim or third-party action, for money damages only. Said damages may include double or treble damages, attorneys' fees
and costs, as herein provided. The demand requirements and provision for tender of offer of settlement provided in paragraph
(3) shall also be applicable under this paragraph, except that no rights to equitable relief shall be created under this paragraph,
nor shall a person asserting a claim hereunder be able to assert any claim on behalf of other similarly injured and situated
persons as provided in paragraph (2).
(4) If the court finds in any action commenced hereunder that there has been a violation of section two, the petitioner shall,
in addition to other relief provided for by this section and irrespective of the amount in controversy, be awarded reasonable
attorney's fees and costs incurred in connection with said action; provided, however, the court shall deny recovery of attorney's
fees and costs which are incurred after the rejection of a reasonable written offer of settlement made within thirty days of the
mailing or delivery of the written demand for relief required by this section.
<[ There is no paragraph (5).]>
(6) Any person entitled to bring an action under this section shall not be required to initiate, pursue or exhaust any remedy
established by any regulation, administrative procedure, local, state or federal law or statute or the common law in order to
bring an action under this section or to obtain injunctive relief or recover damages or attorney's fees or costs or other relief as
provided in this section. Failure to exhaust administrative remedies shall not be a defense to any proceeding under this section,
except as provided in paragraph seven.
(7) The court may upon motion by the respondent before the time for answering and after a hearing suspend proceedings brought
under this section to permit the respondent to initiate action in which the petitioner shall be named a party before any appropriate
regulatory board or officer providing adjudicatory hearings to complainants if the respondent's evidence indicates that:
(a) there is a substantial likelihood that final action by the court favorable to the petitioner would require of the respondent
conduct or practices that would disrupt or be inconsistent with a regulatory scheme that regulates or covers the actions or
transactions complained of by the petitioner established and administered under law by any state or federal regulatory board or
officer acting under statutory authority of the commonwealth or of the United States; or
(b) that said regulatory board or officer has a substantial interest in reviewing said transactions or actions prior to judicial action
under this chapter and that the said regulatory board or officer has the power to provide substantially the relief sought by the
petitioner and the class, if any, which the petitioner represents, under this section.
Upon suspending proceedings under this section the court may enter any interlocutory or temporary orders it deems necessary
and proper pending final action by the regulatory board or officer and trial, if any, in the court, including issuance of injunctions,
certification of a class, and orders concerning the presentation of the matter to the regulatory board or officer. The court shall
issue appropriate interlocutory orders, decrees and injunctions to preserve the status quo between the parties pending final action
by the regulatory board or officer and trial and shall stay all proceedings in any court or before any regulatory board or officer in
which petitioner and respondent are necessarily involved. The court may issue further orders, injunctions or other relief while
the matter is before the regulatory board or officer and shall terminate the suspension and bring the matter forward for trial if it
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finds (a) that proceedings before the regulatory board or officer are unreasonably delayed or otherwise unreasonably prejudicial
to the interests of a party before the court, or (b) that the regulatory board or officer has not taken final action within six months
of the beginning of the order suspending proceedings under this chapter.
(8) Except as provided in section ten, recovering or failing to recover an award of damages or other relief in any administrative
or judicial proceeding, except proceedings authorized by this section, by any person entitled to bring an action under this section,
shall not constitute a bar to, or limitation upon relief authorized by this section.
Credits
Added by St.1969, c. 690. Amended by St.1970, c. 736, §§ 1, 2; St.1971, c. 241; St.1973, c. 939; St.1978, c. 478, §§ 45, 46;
St.1979, c. 72, § 1; St.1979, c. 406, §§ 1, 2; St.1986, c. 557, § 90; St.1987, c. 664, § 3; St.1989, c. 580, § 1; St.2004, c. 252,
§ 1, eff. Aug. 9, 2004.

Notes of Decisions (1150)
M.G.L.A. 93A § 9, MA ST 93A § 9
Current through Chapter 66 of the 2019 1st Annual Session
End of Document
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title XXII. Corporations (Ch. 155-182)
Chapter 175. Insurance (Refs & Annos)
M.G.L.A. 175 § 99
§ 99. Standard form and content of policies or contracts
insuring against loss or damage by fire or by fire and lightning
Effective: April 14, 2011
Currentness
No company shall issue policies or contracts which, under the authority of clause First of section forty-seven, insure against
loss or damage by fire or by fire and lightning to property or interests in the commonwealth, other than those of the standard
forms herein set forth, except as provided in section twenty-two A and in section one hundred and two A, and except as follows:
First, a company may print on or in its policies its name, location, date of incorporation, plan of operation, whether stock or
mutual, and, if the former, the amount of its paid-up capital stock; provided, however, that a corporation organized under a
special act of the legislature of any state may so indicate upon its policy and may add a statement of the plan under which it
operates in this commonwealth. A company may also print on or in its policies the names of its officers and agents, the number
and date of the policy. A company may also indicate on the face of its policies or elsewhere the perils insured against in the
policy or in any actual or contemplated endorsements thereto or both, and may show the location and description of the property
or interest covered, the amount, rate and premium applicable to the hazards insured and an abstract of other pertinent policy or
endorsement provisions. A mutual company shall fix the contingent mutual liability of its members for the payment of losses
and expenses not provided for by its cash funds and shall print on the filing back of its policies the notice required by section
76, the endorsement required by section 80 and the statement required by section 81.
Second, A company may print or use in its policies printed forms of description and specification of the property or interest
covered.
Third, If policies are underwritten by a group, association or syndicate of companies, the names and principal places of business
of said companies and the proportionate share of participation of each company may be stated at a place in the policy other than
that indicated in the standard form for stating the name and principal place of business of the company.
Fourth, A domestic company may print in its policies any provisions which it is authorized or required by law to insert therein;
and any foreign company may, with the approval of the commissioner, so print any provision required by its charter or deed
of settlement, or by the laws of its own state or country not contrary to the laws of this commonwealth; but the commissioner
shall require any provision which in his opinion modifies the contract of insurance in such way as to affect the question of loss
to be appended to the policy by a slip or rider as hereinafter provided.
Fifth, The blanks in said standard form may be filled in print or writing.
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Sixth, A company may print upon policies issued in compliance with this section the words “Massachusetts Standard Policy”.
Seventh, There shall be printed or stamped on the filing-back of every policy, in clear type not smaller than long primer, the
words “In case of fire notify the company or its local agent at once in writing”.
Eighth, The teste clause and the signature of the properly designated officers of the company may be placed at the end of the
policy instead of in the position indicated by the standard form.
Ninth, A company may write upon the margin or across the face of a policy, or write, or print in type not smaller than ten point,
two points leaded, upon separate slips or riders to be attached thereto, provisions adding to or modifying those contained in
the standard form, and all such slips, riders and provisions shall be signed by the officers or agents of the company so using
them. Nothing herein contained shall authorize any addition to or modification of any of the provisions of said standard form
relative to the rights of a mortgagee, a cancellation of the policy, a reference of the amount of a loss to three referees or the
limitation of actions or suits.
Tenth, A reciprocal or inter-insurance exchange may with the written approval of the commissioner add to or modify the said
standard form with respect to any provisions required by the plan of reciprocal insurance or inter-insurance.
Eleventh, This section shall not apply to policies issued under the provisions of section forty-seven, paragraphs numbered
second and third, nor to policies applying only to the liability of the insured.
Twelfth, Said standard form of policy shall be plainly printed and all portions thereof shall be in type of at least ten point, one
point leaded in size, and shall be substantively as follows:-No. $ .
(Corporate name of the company; its principal place or places of business.)
In consideration of the provisions and stipulations herein or added hereto and of dollars premium this company, for the term
of from the day of , (insert year) to the day of , (insert year) at one minute past twelve o'clock ante-meridian, standard time,
at location of property involved, to an amount not exceeding dollars, does insure and legal representatives, to the extent of the
actual cash value of the property at the time of loss, and without compensation for loss resulting from interruption of business
or manufacture, nor in any event for more than the interest of the insured, against all loss by fire, lightning and by removal
from premises endangered by the perils insured against in this policy, except as hereinafter provided, to the property described
hereinafter while located or contained as described in this policy, or pro rata for five days at each proper place to which any of
the property shall necessarily be removed for preservation from the perils insured against in this policy, but not elsewhere.
Assignment of this policy shall not be valid except with the written consent of this company.
This policy is made and accepted subject to the foregoing provisions and stipulations and those hereinafter stated, which are
hereby made a part of this policy, together with such other provisions, stipulations and agreements as may be added hereto,
as provided in this policy.
In witness whereof, this company has executed and attested these presents.
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This entire policy shall be void if, whether before or after a loss, the insured has wilfully concealed or misrepresented any
material fact or circumstance concerning this insurance or the subject thereof, or the interest of the insured therein, or in case
of any fraud or false swearing by the insured relating thereto.
This policy shall not cover accounts, bills, currency, deeds, evidences of debt, money or securities; nor, unless specifically
named hereon in writing, bullion or manuscripts.
This company shall not be liable for loss by fire or other perils insured against in this policy caused, directly or indirectly, by
(a) enemy attack by armed forces, including action taken by military, naval or air forces in resisting an actual or an immediately
impending enemy attack; (b) invasion; (c) insurrection; (d) rebellion; (e) revolution; (f) civil war; (g) usurped power; (h) order
of any civil authority except acts of destruction at the time of and for the purpose of preventing the spread of fire, provided that
such fire did not originate from any of the perils excluded by this policy; (i) neglect of the insured to use all reasonable means
to save and preserve the property at and after a loss, or when the property is endangered by fire in the neighboring premises;
(j) nor shall this company be liable for loss by theft.
Other insurance may be prohibited or the amount of insurance may be limited by endorsement attached hereto.
Unless otherwise provided in writing added hereto this company shall not be liable for loss occurring (a) while the hazard is
increased by any means within the control or knowledge of the insured; or (b) while the described premises, whether intended
for occupancy by owner or tenant, are vacant or unoccupied beyond a period of sixty consecutive days for residential premises
of three units or less and thirty consecutive days for all other premises; or (c) as a result of explosion or riot, unless fire ensue,
and in that event for loss by fire only.
Any other peril to be insured against or subject of insurance to be covered in this policy shall be by endorsement in writing
hereon or added hereto.
The extent of the application of insurance under this policy and of the contribution to be made by this company in case of loss,
and any other provision or agreement not inconsistent with the provisions of this policy, may be provided for in writing added
hereto, but no provision may be waived except such as by the terms of this policy is subject to change.
No permission affecting this insurance shall exist, or waiver of any provision be valid, unless granted herein or expressed in
writing added hereto. No provision, stipulation or forfeiture shall be held to be waived by any requirement or proceeding on
the part of this company relating to appraisal or to any examination provided for herein.
This policy shall be cancelled at any time at the request of the insured, in which case this company shall, upon demand and
surrender of this policy, refund the excess of paid premium above the customary short rates for the expired time. This policy
may be cancelled at any time by this company by giving to the insured a five days written notice of cancellation, and to
the mortgagee to whom this policy is payable twenty days written notice of cancellation except where the stated reason for
cancellation is nonpayment of premium where, in such instance, this policy may be cancelled at any time by this company by
giving to the insured a ten days written notice of cancellation, and the mortgagee a twenty days written notice of cancellation,
with or without tender of the excess of paid premium above the pro rata premium for the expired time, which excess, if not
tendered, shall be refunded on demand. Notice of cancellation shall state that said excess premium, if not tendered, will be
refunded on demand and shall state or be accompanied by a statement of the specific reason or reasons for such cancellation.
After this policy has been in effect for sixty days, or after sixty days from any anniversary date, no notice of cancellation shall
be effective unless it is based on the occurrence, after the effective date of the policy, of one or more of the following: (1)
nonpayment of premium; (2) conviction of a crime arising out of acts increasing the hazard insured against; (3) discovery of
fraud or material misrepresentation by the insured in obtaining the policy; (4) discovery of willful or reckless acts or omissions
by the insured increasing the hazard insured against; (5) physical changes in the property insured which result in the property
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becoming uninsurable; or (6) a determination by the commissioner that continuation of the policy would violate or place the
insurer in violation of the law. Where the stated reason is nonpayment of premium, the insured may continue the coverage and
avoid the effect of the cancellation by payment at any time prior to the effective date of cancellation.
Notwithstanding any other provisions of this policy, if this policy shall be made payable to a mortgagee of the covered real
estate, no act or default of any person other than such mortgagee or his agent or those claiming under him, whether the same
occurs before or during the term of this policy, shall render this policy void as to such mortgagee nor affect such mortgagee's
right to recover in case of loss on such real estate: provided, that the mortgagee shall on demand pay according to the established
scale of rate for any increase of risk not paid for by the insured; and whenever this company shall be liable to a mortgagee
for any sum for loss under this policy for which no liability exists as to the mortgagor, or owner, and this company shall elect
by itself, or with others, to pay the mortgagee the full amount secured by such mortgage, then the mortgagee shall assign and
transfer to the company interested, upon such payment, the said mortgage together with the note and debt thereby secured.
This company shall not be liable for a greater proportion of any loss than the amount hereby insured shall bear to the whole
insurance covering the property against the peril involved.
The insured shall give immediate written notice to this company of any loss, protect the property from further damage, forthwith
separate the damaged and undamaged personal property, put it in the best possible order, furnish a complete inventory of the
destroyed and damaged property, showing in detail the quantity, description, actual cash value and amount of loss claimed;
and the insured shall forthwith render to this company a signed, sworn statement in proof of loss which sets forth to the best
knowledge and belief of the insured the following: the time and cause of the loss, the interest of the insured and of all others
in the property, the actual cash value of each item thereof and the amount of loss thereto, all encumbrances thereon, all other
contracts of insurance, whether valid or not, covering any of said property, any changes in the title, use, occupancy, location,
possession or exposures of said property, since the issuing of this policy, by whom and for what purpose any building herein
described and the several parts thereof were occupied at the time of loss and whether or not it then stood on leased ground,
and shall furnish a copy of all the descriptions and schedules in all policies and detailed estimates for repair of the damage.
The insured, as often as may be reasonably required, shall exhibit to any person designated by this company all that remains
of any property herein described, and submit to examinations under oath by any person named by this company, and subscribe
the same; and, as often as may be reasonably required, shall produce for examination all books of account, bills, invoices and
other vouchers, or certified copies thereof if originals be lost, at such reasonable time and place as may be designated by this
company or its representative, and shall permit extracts and copies thereof to be made.
In case of any loss or damage, the company, within thirty days after the insured shall have submitted a statement, as provided
in the preceding clause, shall either pay the amount for which it shall be liable, which amount if not agreed upon, shall be
ascertained by award of referees as hereinafter provided, or replace the property with other of the same kind and goodness; or
it may, within fifteen days after such statement is submitted, notify the insured of its intention to rebuild or repair the premises,
or any portion thereof separately covered by this policy, and shall thereupon enter upon said premises and proceed to rebuild
or repair the same with reasonable expedition. It is moreover understood that there can be no abandonment of the property
described to the company, and that the company shall not in any case be liable for more than the sum insured, with interest
thereon from the time when the loss shall become payable, as above provided. The company shall be liable for the payment of
interest to the insured at a rate of one per cent over the prime interest rate on the agreed figure commencing thirty days after
the date an executed proof of loss for such figure is received by the company, said interest to continue so long as the claim
remains unpaid.
In case of loss under this policy and a failure of the parties to agree as to the amount of loss, it is mutually agreed that the amount
of such loss shall be referred to three disinterested men, the company and the insured each choosing one out of three persons to
be named by the other, and the third being selected by the two so chosen; and the award in writing by a majority of the referees
shall be conclusive and final upon the parties as to the amount of loss or damage, and such reference, unless waived by the
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parties, shall be a condition precedent to any right of action in law or equity to recover for such loss; but no person shall be
chosen or act as a referee, against the objection of either party, who has acted in a like capacity within four months.
No suit or action against this company for the recovery of any claim by virtue of this policy shall be sustained in any court of
law or equity in this commonwealth unless commenced within two years from the time the loss occurred; provided, however,
that if, within said two years, in accordance with the provisions of the preceding paragraph, the amount of the loss shall have
been referred to arbitration after failure of the parties to agree thereon, the limitation of time for bringing such suit or action
shall in no event be less than ninety days after a valid award has been made upon such reference or after such reference or
award has been expressly waived by the parties. If suit or action upon this policy is enjoined or abated, suit or action may be
commenced at any time within one year after the dissolution of such injunction, or the abatement of such suit or action, to the
same extent as would be possible if there was no limitation of time provided herein for the bringing of such suit or action.
This company may require from the insured an assignment of all right of recovery against any party for loss to the extent that
payment therefor is made by this company.
Twelfth A, Notwithstanding any other provision of this chapter, the commissioner may approve for use in the commonwealth
a provision which changes the loss settlement clauses of the standard policy which requires coverage to the extent of actual
cash value. Such changes must provide a reasonable, clearly specified coverage definition, and may be equivalent to, greater
than or less than actual cash value.
Thirteenth, Notwithstanding any other provision of this chapter, a commercial policy issued in compliance with this section may
exclude coverage for loss by fire or other perils insured against if the fire or other perils insured against were caused directly or
indirectly by an act of terrorism; provided, however, that “an act of terrorism” shall have the meaning as defined in the Terrorism
Risk Insurance Act of 2002 (P.L. 107-297), as amended. Exclusions under this clause shall remain valid and in effect until the
expiration of the Terrorism Risk Insurance Program created by the Terrorism Risk Insurance Act of 2002, or its successor.
Fourteenth, A company shall print on or in all its policies, that notwithstanding any provision to the contrary of any general or
special law, said company shall, before paying any claim for loss or damage to real property, other than owner-occupied one,
two, three, or four family dwellings, from any hazard, where the amount of the loss payable under the policy equals or exceeds
five thousand dollars, first require the claimant to submit to the company a certificate of municipal liens from the collector of
taxes of the city or town wherein such property is located.
Said company shall pay to the city or town any amounts shown on the certificate of municipal liens as outstanding on the date
of loss and upon which interest is accruing as of the said date of loss, arising from the provisions of chapters forty, fifty-nine,
sixty, eighty, eighty-three and section fifty-eight B to fifty-eight F, inclusive, of chapter one hundred and sixty-four to the extent
of the amount of loss payable under the policy and a copy of said transaction shall be sent to the insured and mortgagees named
on the policy.
The claim of the city or town for such amounts shall have priority over the claim of any insured owner, mortgagee, assignee or
other interested party except where otherwise provided by the laws of the United States.
Said company shall not be liable to any insured owner, mortgagee, assignee, city or town, or other interested party for amounts
disbursed to a city or town or for amounts not disbursed to said city or town based upon a certificate indicating the nonexistence
of any municipal liens.
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Fifteenth, A company shall print on or in all of its policies that said insurer shall not pay any claim (1) covering any loss,
damage, or destruction to a building or other structure, amounting to one thousand dollars or more, or (2) covering any loss,
damage or destruction of any amount, which causes the condition of a building or other structure to render section six of
chapter one hundred and forty-three applicable, without having at least ten days previously, given written notice to the building
commissioner or inspector of buildings appointed pursuant to the state building code, and to the board of health or the board
of selectmen of the city or town in which the same is located. If at any time prior to payment the said city or town notifies the
insurer by certified mail of its intent to initiate proceedings designed to perfect a lien pursuant to section three A, or to section
nine of chapter one hundred and forty-three, or section one hundred and twenty-seven B of chapter one hundred and eleven, the
said payment shall not be made while the said proceedings are pending; provided, however, that said proceedings are initiated
within thirty days of receipt of such notification.
Any lien perfected pursuant to section three A, or to section nine of chapter one hundred and forty-three or section one hundred
and twenty-seven B of chapter one hundred and eleven, shall extend to and may be enforced by the city or town against any
casualty insurance policy or policies covering any loss, damage, or destruction pursuant to which the proceedings to perfect
the lien were initiated.
No insurer shall be liable to any insured owner, mortgagee, assignee, city or town, or other interested party for amounts disbursed
to a city or town, or for amounts not disbursed to a city or town under the provisions of this section.
Fifteenth A, Every policy which insures multi-unit residential property against loss or damage by fire shall provide additional
benefits, by endorsement attached to the policy, up to a limit of seven hundred and fifty dollars, without deductible, for each
rental unit to cover the actual costs of relocation of any tenant or lawful occupant displaced by fire or by damage resulting from
fire. The actual costs of relocation shall include, but not be limited to, hotel room rental, a security deposit and first month's
rent for a new rental unit if the security deposit or last month's rent is not already due and owing from the landlord to the
tenant, clothing replacement, furniture replacement and other reasonable costs and living expenses as a result of being displaced
or damaged by fire. Benefits under this clause shall be paid by the insurer to the tenant or lawful occupant after taking into
account benefits available under any other policy. The terms and conditions of such clause shall be approved or prescribed by
the commissioner. The landlord or lessor of the property shall notify each tenant or lawful occupant in writing of the benefits
payable under this clause at the beginning of the lease or tenancy period. A waiver of this provision in any lease or other rental
agreement shall be void and unenforceable.
The commissioner may exempt from the provisions of this clause residence halls and dormitories operated by institutions of
public higher education; provided, however, that the institution assumes responsibility for the relocation of any tenant displaced
by fire or by damage resulting from fire.
Sixteenth, In the event a company or filing or rating organization eliminates or reduces coverages, conditions or definitions
in such policies issued under this section, the company must attach to each of such policy a printed notice setting forth what
coverages, conditions or definitions have been eliminated or reduced. If explanations of such reduced or eliminated coverages
are not contained in such a printed notice attached to such policy, then such coverages, conditions or definitions shall remain
in full force and effect without such reductions or eliminations.
Credits
Amended by St.1934, c. 95; St.1943, c. 462; St.1947, c. 488, § 3; St.1951, c. 478, § 1; St.1969, c. 425, § 1; St.1973, c. 349,
§ 1; St.1973, c. 378, § 1; St.1973, c. 1064, § 1; St.1974, c. 498, § 1; St.1977, c. 801, §§ 2, 3; St.1977, c. 804, § 3; St.1978, c.
446, §§ 3, 4; St.1979, c. 471, §§ 1, 2; St.1980, c. 104; St.1981, c. 63; St.1981, c. 718, §§ 1, 2; St.1981, c. 771, § 1; St.1982, c.
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280; St.1985, c. 137, § 2; St.1985, c. 464, § 2; St.1998, c. 463, § 158; St.2000, c. 96, § 1; St.2004, c. 435, eff. Mar. 22, 2005;
St.2010, c. 462, eff. April 14, 2011.

Notes of Decisions (350)
M.G.L.A. 175 § 99, MA ST 175 § 99
Current through Chapter 66 of the 2019 1st Annual Session
End of Document
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outstanding a guaranty capital, one third of the directors may be chosen
by and from the stockliolders thereof. No person shall be qualified to
serve as a director after he ceases to be such a policyholder or stockholder, as the case may be.
The provisions of section sixty shall apply to the officers of every such

company.

19

20
21

22
23
24

FIRE INSUR.\NCE.
Over-insurance
prohibited.

Term

of fire
policy.
1833. 147,
5.
28.
R. S. 37,
1854, 453," § 22.
1856, 252, § 31.
G. S. 58, 5 24.
1875, 72, § 1.
1878, 132, § 1.
,

Section 95. No company, and no officer or agent thereof, and no
insurance broker shall knowingly issue, negotiate, continue or renew or
cause or permit to be issued, negotiated, continued or renewed any fire
insurance policy upon property or interests within the commonwealth
of an amount which, with any existing insurance thereon, exceeds the
fair value of the property, nor for a longer term than seven years.
P. S, 119, §§ 136,178.
1887, 214, § 57.

^""^

firttea^

§
§

57.
57.

R.L^iis, §57.
1907 576
§§57, 122.
221 Mass. 518,

of

1907, 576, §§ 57, 122.

Section 96. If buildings within the commonwealth insured against 1
^y ^^^ ^'"^ totally destroyed by fire, the company shall not be liable 2
bevond the actual value of the insured propertv at the time of the loss 3
or damage;
and if it shall appear
that the insured has f
paid premiums
4
'^^
"^
f
on an amount in excess of said actual value, he shall be reimbursed the 5
proportionate excess of premiums paid on the difference between the 6
amount named in the policy and said actual value, with interest at six 7
per cent per annum from the date of issue; and said excess of premiums 8
and interest thereon shall be allowed the insured from the time any 9
companies carrying said insurance at the time of the loss have continu- 10
ously carried the insurance on the destroyed buildings, whether under 11
policies existing at the time of the loss or under previous policies in the 12
same companies.
13

1878, 132,

*

§ 2.

PS.

119, § 137.
1887, 214, § 5S.
1894, 522, § SS.
R. L. 118, § 58.
1907, 576,
§§ 58. 122.
168 Mass. 147.

97.

.

.

.

Section

mortgagees.

'

by an agreement with the insured or by the terms
by a mortgagor, the whole or any

If,

of a fire insurance policy taken out

part of the loss thereon is payable to mortgagees of the property or for
their benefit, the company shall, upon satisfactory proof of the rights
and title of the parties, in accordance with such terms or agreement,
pay all mortgagees protected by such policy in the order of their priority'
of claim as their claim shall appear, not beyond the amount for which
the company is liable, and such payment shall be to the extent thereof
payment and satisfaction of the liability of the company under such

Statements

in

application

and by-laws
not part of
contract
unless, etc.

1861, 1.52.
1864, 196.
P. S. 119, §138,

oflfre'^poiic"™

Joi?' 106,
}J^
1881,

§§1,3.

Section

1

2
3

4
5
6
7
8

9
10

policy.

1873,331,

4
5
6

'^^^

1^8*^571

Payment

1894, 522.
R. L. lis.

1

2
3

In

98.

all

by fire, neither the applicacompany shall be considered

insurance against loss

tion of the insured nor the by-laws of the

as a warranty or a part of the contract except so far as they are incorporated in full in the policy as provided in the ninth clause of the fol-

lowing section.
1887.214,

§ 59.

1894, 522,

§

R. L. 118,

§

59.
59.

1907, 576, §§ 59, 122.

7 Allen. 42. 45.
98 Mass. 420.

112 Mass. 116.
118 Mass. 393.
120 Mass. 254.

131 Mass. 1.
145 Mass. 426.
172 Mass. 278.

Section 99. No fire company shall issue fire insurance policies on
property or interests in the commonwealth, other than those of the
standard form herein set forth, except as provided in section one hun11
dred and two A and except as lollows:

,11*1

i-
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First,

A company may

print on or in

2349

its policies its

name, location,

p.s. 119. §139.

6 date of incorporation, plan of operation, whether stock or mutual, and, imI^sIz! leo.
A company §§^3,'4.^'
7 if the former, the amount of its paid-up capital stock.
8 may also print on or in its policies the names of its officers and agents, fg^lj lH' ^ ''"
9 the number and date of the policy, the words, "Amount $
ij^gg^^li
," and, if the policy is issued i9io,'s.52.'§2.
Premium S
10 Rate
11 through an agent, the words, "This policv shall not be valid until ibir.: 150! 5 1!
", nm, 283; § 3.
12 countersigned by the duly authorized agent of the company at
13 and may in lieu of inserting the date in the teste clause specified in \ll l\l%[ 17I;
14 said standard form, add to the phrase hereinbefore quoted the words, 232Mass m'
dav of
this
15 " Countersigned at
,19 .JSSH"^^??272 Mass. 62,
«
1
11 /
Agent.
hx the contmgent mu- 232.
A mutual company shall
16
17 tual liability of its members for the payment of losses and expenses not 104.'
18 provided for by its cash funds and shall print on the filing-back of its h7%7i. 545.
19 policies the notice required by section seventy-six, the endorsement re- (1917) 13'.
20 quired by section eighty and the statement required by section eighty- ^i^oo) 2s'6.
,

,

Hi

,

1

1

21 one.

22
23
24
25
26
27
28
29
30
31

32
33
34
35
36
37
38
39
40
41

A company

described in the

may

first

paragraph of section one hundred

—

use the following:
"In
company has caused this policy
witness whereof, the said
to be signed by its resident manager in the United States at their ofiice

and

fifty-five

in lieu of said teste clause

'

"(date)."

in

Second,
description

A company may
and

print or use in

its policies

printed forms of

specification of the property insured.

Third, A company insuring against damage by lightning may print,
the clause enumerating the perils insured against, the additional
words "Also any damage by lightning, whether fire ensues or not", and,
in the clause providing for an apportionment of loss in case of other
insurance, the words "whether by fire, lightning or both".
Fourth, A domestic company may print in its policies any provisions
which it is authorized or required by law to insert therein; and any foreign company may, with the approval of the commissioner, so print
any provision required by its charter or deed of settlement, or by the
laws of its own state or country not contrary to the laws of this commonwealth; but the commissioner shall require any provision which
in his opinion modifies the contract of insurance in such way as to affect
the question of loss to be appended to the policy by a slip or rider as
hereinafter provided.
Fifth, The blanks in said standard form may be filled in print or
in

42
43
44 writing.
Sixth, A company may print upon policies issued in compliance with
45
46 this section the words "Massachusetts Standard Policy".
47
Seventh, There shall be printed or stamped on the filing-back of every
48 policy, in clear type not smaller than long primer, the words " In case of
49 fire notify the company or its local agent at once in writing".
50
Eighth, There shall be printed on the margin of the policy near the
51 part thereof that relates to cancellation, in type not smaller than long
52 primer, or attached to such policy by rider as hereinafter provided, the
53 following: " If the premium on this policy has not been paid to the com54 pany or its agent or to the duly licensed insurance broker through whom
55 the contract of insurance was negotiated, this policy may be cancelled
56 by the company in the manner herein provided without tendering to the
57 assured any part of the premium".

- 56 -

265 Mass. 509.

INSURANCE.

2350
166 Mass. 210.
180 Mass. 560.
228 Mass. 301.
234 Mass, 301.
1 Op. A. G.
431. 540.
2 0p. A. G.
545.
3 0p. A. G.70.

[Chap. 175.

Ninth, A company may write upon the margin or across the face of
a policy, or write, or print in type not smaller than long primer, upon
separate slips or riders to be attached thereto, provisions adding to or
modifying those contained in the standard form; and all such slips,
riders and provisions shall be signed by the officers or agents of the
company so using them.
Said standard form of policy shall be plainly printed, and no portion
thereof shall be in type smaller than long primer, and shall be as follows
:

No.

$
(Corporate name of the company; its principal place or places of business.)
This company sliall not be liable beyond the actual value of the insured property at the time any loss or damage happens.
dollars to it paid by the insured, hereinafter
In consideration of
named, the receipt whereof is hereby acknowledged, does insure
legal representatives against loss or damage by fire, to the
and
_

166 Mass. 67.
259 Mass. 450.

amount

234 Mass. 301.

_

dollars.

of

(Description of property insured.)
Bills of exchange, notes, accounts, evidences and securities of property of
every kind, books, wearing apparel, plate, money, jewels, medals, patterns,
models, scientific cabinets and collections, paintings, sculpture and curiosities
are not included in said insured property, unless specially mentioned.
beginnmg on the
Said property is insured for the term of
in the year nineteen hundred and
at noon,
day of
day of
in the year nineteen
and continuing until the
at noon, against all loss or damage by Fire originathundred and
ing from any cause except invasion, foreign enemies, civil commotions, riots or
any military' or usurped power whatever; the amount of said loss or damage to
be estimated according to the actual value of the insured property at the time
when such loss or damage happens, but not to include loss or damage caused
by explosions of any kind unless fire ensues, and then to include that caused by
fire only.
This policy shall be '\''oid if any material fact or circumstance stated in writing
has not been fairly represented by the insured; or if the' insured now has or
shall hereafter make any other insurance on the said property without the assent
in writing or in print of the company; or if, without such assent, the said property shall be removed, except that, if such removal shall be necessary for the
preservation of the property from fire, tliis policy shaU be valid without such
assent for five days thereafter; or if, without such assent, the situation or circumstances affecting the risk shall, by or with the knowledge, advice, agency or
consent of the insured, be so altered as to cause an increase of such risks, or if,
without such assent, the said property shall be sold, or this jaolicy assigned, or if
the premises hereby insured shaU become vacant by the removal of the owner or
occupant, and so remain vacant for more than thirty clays without such assent,
or if it be a manufacturing establishment, running, in whole or in part, extra time,
except that such establishments may run, in whole or in part, extra hours not
later than nine o'clock p.m., or if such establishments shall cease operation for
more than thirty days without permission in writing endorsed hereon, or if the
insured shall make any attempt to defraud the company either before or after
the loss; or if gunpowder or other articles subject to legal restriction shall be
kept in quantities or manner different from those allowed or prescribed by law;
or if camphene, benzine, naphtha, or other chemical oils or burning fluids shall
be kept or used by the insured on the premises insured, except that what is known
as refined petroleum, kerosene or coal oil may be used for lighting, and in dwelling houses kerosene oil stoves may be used for domestic purposes, to be filled
when cold, by daylight, and with oil of lawful fire test only.
If the insured property shall be exposed to loss or damage by fire, the insured
shall make all reasonable exertions to save and protect the same.
In case of any loss or damage under this policy, a Statement in writing, signed
and sworn to by the insured, shall be forthwith rendered to the company, setting
forth the value of the property insured, the interest of the insured therein, all
other insurance thereon in detail, the purposes for which and tlie persons by
whom the building insured, or containing the property insured, was used, and the
time at wliich and manner in which the fire originated, so far as known to the
,

,

,

,

140 Mass. 38.
144 Mass. 43.
145 Mass. 265,
389, 426.

149
150
153
156
158
162
170
178
179
190
201
205
207
234

Mass.
Mass.
Mass.
Mass.
Mass.
Mass.
Mass.
Mass.
Mass.
Mass.

Mass

116.
374.
335.
5S7.
475.
479.
492.
535.
434.
233.
350.

Mass. S8.
Mass. 337.
Mass. 23.

263 .Mass. ISl.

140
142
145
150
1.52

164
166
186
196

Mass.
Mass.
Mass.
Mass.
Mass.
Mass.
Mass.
Mass.
Mass.

38.
142.

582.
160.

263.
382.
210.
589.
230.
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The company may also examine the books
make extracts from the same.

of account

and vouchers

of |o?

^J^gJ;

5?^

the insured, and

200 Mass. 247. 591.
208 Mass. 378.
212 Mass. 318.

227 Mass. 132.
265 Mass. 509.
266 Mass. 545.

267 Mass.
268 Mass.

.571.

28.

In case of any lass or damage, the company, within sixty days after the in- iM Mass. 210.
sured shall have submitted a statement, as provided in the preceding clause, Jg^ m^^; 177'
shall either pay the amount for which it shall be liable, which amount, if not |os Mass. 378.
^*^'
agreed upon, shall be ascertained by award of referees as hereinafter i)rovided, "*
or
kind
and
goodness;
it
may,
property
the
same
replace
the
with
other
of
or
within fifteen days after such statement is submitted, notify the insured of its
intention to rebuild or repair the premises, or any portion thereof separately
insured by this policy, and shall thereupon enter upon said premises and proceed
to rebuild or repair the same with reasonable expedition. It is moreover understood that there can be no abandonment of the property insured to the company,
and that the company shall not in any case be liable for more than the sum
insured, with interest thereon from the time when the loss shall become payable,
as above provided.
If there shall be any Other Insurance on the property insured, whether lee Mass. 210.
prior or subsequent, the insured shall recover on this policy no greater propor- 232 Mass! 214!
tion of the loss sustained than the sum hereby insured bears to the whole amount 252 .Mass. 432.
insured thereon. And whenever the company shall pay any loss, the insured shall
assign to it, to the extent of the amount so paid, all rights to recover satisfaction
for the loss or damage from any person, town or other corporation, excepting
other insurers; or the insured, if requested, shall prosecute therefor at the charge
and for the account of the company.
If this policy shall be made payable to a mortgagee of the insured real estate, 1-42 Mass. 142.
''^''' '^^'
no act or default of any person other than such mortgagee or his agents, or those 210.'
claiming under him, shall affect such mortgagee's right to recover in case of loss J^s Mass. 535.
on such real estate: provided, that the mortgagee shall on demand pay according 195 ji^gg; 230!
to the established scale of rates for any increase of risks not paid for by the in- 208 Mass. 378.
sured; and whenever this company shall be liable to a mortgagee for any sum for Z-js Mass'. 2so'.
loss under this policy, for which no hability exists as to the mortgagor, or owner, 247 Mass. 20
and this company shall elect by itself, or with others, to pay the mortgagee the 5op. a.^g. 5S2.
full amount secured by such mortgage, then the mortgagee shall assign and transfer to the companies interested, upon such payment, the said mortgage, together
with the note and debt thereby secured.
This policy may be Cancelled at any time at the request of the insured, who ipo Mass. sse.
shall thereupon be entitled to a return of the portion of the above premium remain- 252 jials. 336.
ing, after deducting the customary monthly short rates for the time this policy 209 Mass. 225.
shall have been in force. The company also reserves the right, after giving written
notice to the insured and to any mortgagee to whom this policy is made payable,
and tendering to the insured a ratable proportion of the premium, to cancel this
policy as to all risks subsequent to the expiration of ten days from such notice,
and no mortgagee shall then have the right to recover as to such risks.
In case of loss under this policy and a failure of the parties to agree as to the i38 Mass. 572.
amount of loss, it is mutually agreed that the amount of such loss shall be referred HI jia^; 335;
to three disinterested men, the company and the insured each choosing one out 154 Mass. 77.
of three persons to be named by the other, and the third being selected by the two \~l -j^ilH] II2
so chosen; the award in writing by a majority of the referees shall be conclusive i7i Mass. 433.
and final upon the parties as to the amount of loss or damage, and such refer- ios Mass! 577!
ence, unless waived by the parties, shall be a condition precedent to any right of 212 Mass. 318.
action in hw or equity to recover for such loss; but no person shall be chosen or act ilr, mIH'. 154!
as a referee, against the objection of either party, who has acted in a like capacity 221 Jiass. sis.
.1
ji
p
_
224 Mass. oil),
within four months.
226 Mass. 236.
Ko suit or action against this company for the recovery of any claim by virtue 265 Mass. 440.
of this policy shall be sustained in any court of law or equity in this common- I'op^'A^^a^'*'
wealth unless commenced within two years from the time the loss occurred: pro- 582.
vided, hou-ever, that if, within said two years, in accordance with the provisions of
the preceding paragraph, the amount of the loss shall have been referred to arbitration after failure of the parties to agree thereon, the limitation of time for
bringing such suit or action shall in no event be less than ninety days after a
valid award has been made upon such reference or after such reference or award
has been expressly waived by the parties. If suit or action upon this policy is
enjoined or abated, suit or action may be commenced at any time within one year
after the dissolution of such injunction, or the abatement of such suit or action,
'

'

•

•

_
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to the same extent as would be possible if there was no limitation of time provided
herein for the bringing of such suit or action.
company has caused this policy to
In witness whereof the said
be signed by its president and attested by its secretary (or by such proper officers
(date).
as may be designated), at their office in

The word "noon",

occurring in the standard form above set forth, 66
be construed to be the noon of standard time of the place where the 67
property covered by the policy is situated.
68
shall

Referees.

Appointment.
1888, 151.
1891, 291.
1894, 522, 5 60.
1896, 1.37.
1897, 357.
R. L. 118, § 60.
1907, 576,
§§ 60, 122.
1911, 406.
1923, 152;
198. § 1.
1924, 406, § 8.
1927, 285, § 1.

204
224
238
267
271
272

Mass. 90.
Mass. 310.
Mass. 462.
Mass. 430.
Mass. 34.
Mass. 232.

Section 100. If a claim is presented under any policy of fire insurance issued on property or interests in the commonw^ealth in the standard
form set forth in the preceding section, and if the parties fail to agree as
to the amount .of loss, the company shall, within ten days after receiving
a written demand from the insured for the reference of the amount of loss
to three referees as provided in such policy, submit in writing the names

1

2

3

4
5

6
and addresses of three persons to the insured, who shall, within ten days 7
after receiving such names, notify the company in writing of his choice
8
of one of the said persons to act as one of said referees.
9
The insured shall submit in writing the names and addresses of three 10
persons to the company, which shall, within ten days after receiving such 11
names, notify the insured in writing of its choice of one of said persons to 12
1.3
act as one of said referees.
If, at the expiration of ten days from the choice of the second referee, 14
the two referees chosen as hereinbefore provided, shall not have agreed 15
upon and selected a person to act as the third referee, then either of the 16
said referees or parties may make written application on oath to the com- 17
missioner in such form as he may prescribe, for the appointment of the 18
third referee and the commissioner shall, after such summary inquiry or 19
hearing, if any, as he may deem expedient, appoint a person to serve as 20
the third referee and shall notify such person and the parties in writing of 21
such appointment.
22
.

Same

subject.

Filling of

vacaneies.
1927, 285,

Section lOOA. If, before an award is determined upon by the refany referee, including a referee appointed under this section, dies,
resigns, is incapacitated, removes from the commonwealth or for any
other reason is unable or refuses to serve, the company, if such referee was
chosen by the insured, or the insured, if such referee was chosen by the
company, or the company, the insured or the two referees chosen by the
insured and the company, if such referee is a third referee chosen by the
said two referees, or the company, the insured or either of said two referees, if such referee is the third referee appointed by the commissioner,
shall forthwith make written application on oath to the commissioner in
such form as he may prescribe for the appointment of another referee.
The application, unless it seeks the appointment of a third referee to sueceed a third referee appointed by the commissioner, shall specify the full
names and addresses of three persons. The commissioner shall, after such
summary inquiry or hearing, if any, as he may deem expedient, appoint a
erees,

§ 1.

fill the vacancy, but if the application specifies names as aforehe shall appoint one of the persons so specified. The commissioner
shall give written notice of the appointment to the appointee, to the
parties and to the other referees. Nothing in this section shall be construed to prohibit the insured and the company from filling any vacancy
by mutual agreement.

referee to
said,
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2
3

4
5

6
7
8
9
10
11

12
13
14
15

16
17
18
19

20
21

§ 3. Unfair methods of competition and unfair or deceptive acts..., MA ST 176D § 3

KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)
Title XXII. Corporations (Ch. 155-182)
Chapter 176D. Unfair Methods of Competition and Unfair and Deceptive Acts and Practices in the
Business of Insurance (Refs & Annos)
M.G.L.A. 176D § 3
§ 3. Unfair methods of competition and unfair or deceptive acts or practices
Effective: November 1, 2012
Currentness
The following are hereby defined as unfair methods of competition and unfair or deceptive acts or practices in the business
of insurance:-(1) Misrepresentations and false advertising of insurance policies: making, issuing, circulating, or causing to be made, issued
or circulated, any estimate, illustration, circular or statement which:-(a) Misrepresents the benefits, advantages, conditions, or terms of any insurance policy;
(b) Misrepresents the dividends or shares of the surplus to be received on any insurance policy;
(c) Makes any false or misleading statements as to the dividends or share or surplus previously paid on any insurance policy;
(d) Misleads or misrepresents the financial condition of any person or the legal reserve system upon which any life insurer
operates;
(e) Uses any name or title of any insurance policy or class of insurance policies misrepresenting the true nature thereof;
(f) Misrepresents for the purpose of inducing or tending to induce the lapse, forfeiture, exchange, conversion, or surrender of
any insurance policy;
(g) Misrepresents for the purpose of effecting a pledge or assignment of or effecting a loan against any insurance policy; or
(h) Misrepresents any insurance policy as being shares of stock.
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(2) False information and advertising generally: making, publishing, disseminating, circulating, or placing before the public,
or causing, directly or indirectly, to be made, published, disseminated, circulated, or placed before the public, in newspaper,
magazine or other publication, or in the form of a notice, circular, pamphlet, letter or poster or over any radio or television
station, or in any other way, an advertisement, announcement or statement containing any assertion, representation or statement
with respect to the business of insurance or with respect to any person in the conduct of his insurance business, which is untrue,
deceptive or misleading.
(3) Defamation: making, publishing, disseminating, or circulating, directly or indirectly, or aiding, abetting or encouraging the
making, publishing, disseminating or circulating of any oral or written statement or any pamphlet, circular, article or literature
which is false, or maliciously critical of or derogatory to the financial condition of any person, and which is calculated to injure
such person.
(4) Boycott, coercion and intimidation: (a) entering into an agreement to commit, or by concerted action committing, an
act of boycott, coercion or intimidation resulting in or tending to result in unreasonable restraint of, or monopoly in, the
business of insurance; (b) an refusal by a nonprofit hospital service corporation, medical service corporation, insurance or health
maintenance organization to negotiate, contract or affiliate with a health care facility or provider because of such facility's or
provider's contracts, type of provider licensure or affiliations with any other nonprofit hospital service corporation, medical
service corporation, insurance company or health maintenance organization; or (c) an nonprofit hospital service corporation,
medical service corporation, insurance company or health maintenance organization establishing the price to be paid to any
health care facility or provider by reference to the price paid, or the average of prices paid, to such facility or provider under
a contract or contracts with any other nonprofit hospital service corporation, medical service corporation, insurance company,
health maintenance organization or preferred provider arrangement.
(5) False statements and entries: (a) knowingly filing with any supervisory or other public official, or knowingly making,
publishing, disseminating, circulating or delivering to any person, or placing before the public, or knowingly causing directly
or indirectly, to be made, published, disseminated, circulated, delivered to any person, or placed before the public, any false
material statement of fact as to the financial condition of a person; or (b) knowingly making any false entry of a material fact
in any book, report or statement of any person or knowingly omitting to make a true entry of any material fact pertaining to the
business of such person in any book, report or statement of such person.
(6) Stock operations and advisory board contracts: issuing or delivering or permitting agents, officers or employees to issue or
deliver, agency company stock or other capital stock, or benefit certificates or shares in any common-law corporation, securities
or any special or advisory board contracts or other contracts of any kind promising returns and profits as an inducement to
insurance.
(7) Unfair discrimination: (a) making or permitting any unfair discrimination between individuals of the same class and
equal expectation of life in the rates charged for any contract of life insurance or of life annuity or in the dividends or other
benefits payable thereon, or in any other of the terms and conditions of such contract; or (b) making or permitting any unfair
discrimination between individuals of the same class and of essentially the same hazard in the amount of premium, policy fees,
or rates charged for any policy or contract of accident or health insurance or in the benefits payable thereunder, or in any of the
terms or conditions of such contract, or in any other manner whatever.
(8) Rebates: Except as otherwise expressly provided by law, knowingly permitting or offering to make or making any insurance
contract, including but not limited to a contract for life insurance, life annuity or accident and health insurance, or agreement
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as to such contract other than as plainly expressed in the insurance contract issued thereon, or paying or allowing, or giving or
offering to pay, allow, or give, directly or indirectly, as inducement to such insurance or annuity any rebate of premiums payable
on the contract, or any special favor or advantage in the dividends or other benefits thereon, or any valuable consideration or
inducement whatever not specified in the contract; or giving, or selling, or purchasing or offering to give, sell, or purchase
as inducement to such insurance contract, or annuity or in connection therewith, any stocks, bonds, or other securities of any
insurance company or other corporation, association, or partnership, or any dividends or profits accrued thereon, or anything
of value whatsoever not specified in the contract.
Nothing in clauses (7) or (8) of this subsection shall be construed as including within the definition of discrimination or rebates
any of the following practices:--(i) in the case of any contract of life insurance or life annuity, paying bonuses to policyholders
or otherwise abating their premiums in whole or in part out of surplus accumulated from nonparticipating insurance, provided
that any such bonuses or abatement of premiums shall be fair and equitable to policyholders and for the best interests of the
company and its policyholders; (ii) in the case of life insurance policies issued on the industrial debit plan, making allowance
to policyholders who have continuously for a specified period made premium payment directly to an office of the insurer in the
amount which fairly represents the saving in collection expenses; (iii) readjustment of the rate of premium for a group insurance
policy based on the loss or expense experienced thereunder, at the end of the first or any subsequent policy year of insurance
thereunder, which may be made retroactive only for such policy year.
(9) Unfair claim settlement practices: An unfair claim settlement practice shall consist of any of the following acts or omissions:
(a) Misrepresenting pertinent facts or insurance policy provisions relating to coverages at issue;
(b) Failing to acknowledge and act reasonably promptly upon communications with respect to claims arising under insurance
policies;
(c) Failing to adopt and implement reasonable standards for the prompt investigation of claims arising under insurance policies;
(d) Refusing to pay claims without conducting a reasonable investigation based upon all available information;
(e) Failing to affirm or deny coverage of claims within a reasonable time after proof of loss statements have been completed;
(f) Failing to effectuate prompt, fair and equitable settlements of claims in which liability has become reasonably clear;
(g) Compelling insureds to institute litigation to recover amounts due under an insurance policy by offering substantially less
than the amounts ultimately recovered in actions brought by such insureds;
(h) Attempting to settle a claim for less than the amount to which a reasonable man would have believed he was entitled by
reference to written or printed advertising material accompanying or made part of an application;
(i) Attempting to settle claims on the basis of an application which was altered without notice to, or knowledge or consent of
the insured;
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(j) Making claims payments to insured or beneficiaries not accompanied by a statement setting forth the coverage under which
payments are being made;
(k) Making known to insured or claimants a policy of appealing from arbitration awards in favor of insureds or claimants for
the purpose of compelling them to accept settlements of compromises less than the amount awarded in arbitration;
(l) Delaying the investigation or payment of claims by requiring that an insured or claimant, or the physician of either, submit a
preliminary claim report and then requiring the subsequent submission of formal proof of loss forms, both of which submissions
contain substantially the same information;
(m) Failing to settle claims promptly, where liability has become reasonably clear, under one portion of the insurance policy
coverage in order to influence settlements under other portions of the insurance policy coverage; or
(n) Failing to provide promptly a reasonable explanation of the basis in the insurance policy in relation to the facts or applicable
law for denial of a claim or for the offer of a compromise settlement.
(10) Failure to maintain complaint handling procedures; failure of any person to maintain a complete record of all of the
complaints which it has received since the date of its last examination, which record shall indicate in such form and detail as
the commissioner may from time to time prescribe, the total number of complaints, their classification by line of insurance,
and the nature, disposition, and time of processing of each complaint. For purposes of this subsection, “complaint” shall
mean any written communication primarily expressing a grievance. Agents, brokers and adjusters shall maintain any written
communications received by them which express a grievance for a period of two years from receipt, with a record of their
disposition, which shall be available for examination by the commissioner at any time.
(11) Misrepresentation in insurance applications: making false or fraudulent statements or representations on or relative to an
application for an insurance policy, for the purpose of obtaining a fee, commission, money, or other benefit from any insurers,
agent, broker, or individual.
(12) A violation of section 2B, 95, 113X, 181 to 183, inclusive, 187B to 187D, inclusive, 189, 193E or 193K of chapter 175.
Credits
Added by St.1972, c. 543, § 1. Amended by St.1977, c. 801, § 8; St.1978, c. 446, § 6; St.1986, c. 618, § 3; St.2010, c. 288, §
18, eff. Oct. 1, 2010; St.2012, c. 208, § 21, eff. Nov. 1, 2012.

Notes of Decisions (366)
M.G.L.A. 176D § 3, MA ST 176D § 3
Current through Chapter 66 of the 2019 1st Annual Session
End of Document
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Massachusetts General Laws Annotated
Part IV. Crimes, Punishments and Proceedings in Criminal Cases (Ch. 263-280)
Title I. Crimes and Punishments (Ch. 263-274)
Chapter 266. Crimes Against Property (Refs & Annos)
M.G.L.A. 266 § 1
§ 1. Dwelling houses; burning or aiding in burning
Currentness
Whoever wilfully and maliciously sets fire to, burns, or causes to be burned, or whoever aids, counsels or procures the burning of,
a dwelling house, or a building adjoining or adjacent to a dwelling house, or a building by the burning whereof a dwelling house
is burned, whether such dwelling house or other building is the property of himself or another and whether the same is occupied
or unoccupied, shall be punished by imprisonment in the state prison for not more than twenty years, or by imprisonment in a
jail or house of correction for not more than two and one half years, or by a fine of not more than ten thousand dollars, or by
both such fine and imprisonment. The words “dwelling house”, as used in this section, shall mean and include all buildings used
as dwellings such as apartment houses, tenement houses, hotels, boarding houses, dormitories, hospitals, institutions, sanatoria,
or other buildings where persons are domiciled.
Credits
Amended by St.1932, c. 192, § 1; St.1948, c. 43, § 1; St.1974, c. 281.

Notes of Decisions (213)
M.G.L.A. 266 § 1, MA ST 266 § 1
Current through Chapter 66 of the 2019 1st Annual Session
End of Document
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Code of Massachusetts Regulations Currentness
Title 940: Office of the Attorney General
Chapter 3.00: Customer Protection: General Regulations (Refs & Annos)
940 CMR 3.16
3.16: General

Without limiting the scope of any other rule, regulation or statute, an act or practice is a violation of M.G.L. c.93A, § 2 if:
(1) It is oppressive or otherwise unconscionable in any respect; or
(2) Any person or other legal entity subject to this act fails to disclose to a buyer or prospective buyer any fact, the disclosure
of which may have influenced the buyer or prospective buyer not to enter into the transaction; or
(3) It fails to comply with existing statutes, rules, regulations or laws, meant for the protection of the public's health, safety,
or welfare promulgated by the Commonwealth or any political subdivision thereof intended to provide the consumers of this
Commonwealth protection; or
(4) It violates the Federal Trade Commission Act, the Federal Consumer Credit Protection Act or other Federal consumer
protection statutes within the purview of M.G.L. c. 93A, § 2.
The Massachusetts Administrative Code titles are current through Register No. 1398, dated August 23, 2019
Mass. Regs. Code tit. 940, § 3.16, 940 MA ADC 3.16
End of Document
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Massachusetts General Laws Annotated
Massachusetts Rules of Appellate Procedure (Refs & Annos)
Massachusetts Rules of Appellate Procedure (Mass.R.A.P.), Rule 17
Rule 17. Brief of an Amicus Curiae
Currentness
(a) General. A brief of an amicus curiae may be filed only (1) by leave of the appellate court or a single justice granted on
motion or (2) when solicited by the appellate court, except that leave shall not be required when the brief is presented by the
Commonwealth or its officer or agency. The brief may be conditionally filed with the motion for leave. A motion for leave shall
identify the interest of the applicant and shall state the reasons why a brief of an amicus curiae is desirable.
(b) Timing. In all cases, an amicus curiae shall file its brief no later than 21 days before the date of oral argument for that case
unless the appellate court or a single justice for cause shown shall grant leave for later filing. Any party may request leave from
the appellate court or a single justice to file a response to a brief filed by an amicus curiae.
(c) Cover, Length, and Content. An amicus brief must comply with Rule 20. In addition to the requirements of Rule 20, the
cover must identify the party or parties supported and indicate whether the brief supports affirmance or reversal or neither. An
amicus brief need not comply with all the requirements of Rule 16, but must include the following:
(1) if the amicus curiae is a corporation, a disclosure statement like that required of parties by Supreme Judicial Court Rule 1:21;
(2) a table of contents with page references, in accord with Rule 16(a)(3);
(3) a table of authorities, in accord with Rule 16(a)(4);
(4) a concise statement of the identity of the amicus curiae and its interest in the case;
(5) unless the brief is presented by the Commonwealth or its officer or agency, a declaration that indicates whether
(A) a party or a party's counsel authored the brief in whole or in part;
(B) a party or a party's counsel contributed money that was intended to fund preparing or submitting the brief;
(C) a person or entity--other than the amicus curiae, its members, or its counsel--contributed money that was intended to fund
preparing or submitting the brief and, if so, identifying each such person or entity; and
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(D) the amicus curiae or its counsel represents or has represented one of the parties to the present appeal in another proceeding
involving similar issues, or was a party or represented a party in a proceeding or legal transaction that is at issue in the present
appeal, and, if so, identifying the proceeding or transaction, its relevance to the present appeal, and the parties involved;
(6) a summary of argument, in accord with Rule 16(a)(8), if the argument is more than 20 pages in length or more than 4,500
words if produced in a proportionally spaced font;
(7) an argument, which need not include a statement of the applicable standard of review;
(8) a signature block, in accord with Rule 16(a)(12);
(9) a certificate stating that the brief complies with the requirements of this rule and Rule 20 and specifying how compliance
with the length limit of Rule 20(a)(3)(E) was ascertained, by stating either (A) the name, size, and number of characters per
inch of the monospaced font used and the number of non-excluded pages, or (B) the name and size of the proportionally spaced
font used, the number of non-excluded words, and the name and version of the word-processing program used; and
(10) a certificate of service, in accord with Rule 13(e).
A brief not complying with these rules (including a brief that does not contain a certification) may be struck from the files by
the appellate court or a single justice.
(d) Filing. The same number of copies of the brief of an amicus curiae shall be filed with the clerk and served on each party
as required by Rule 19(d).
(e) Oral argument. A motion of an amicus curiae to participate in the oral argument will be granted only for good cause.
Credits
Amended October 30, 1997, effective January 1, 1998; October 31, 2018, effective March 1, 2019.
Editors' Notes
REPORTER'S NOTES--1973
No existing rule governs briefs of an amicus curiae. Appellate Rule 17, limiting the right to file such a brief to an amicus who
has obtained leave of the full appellate court or a single justice on motion, follows existing practice. It should be noted that the
Commonwealth need never obtain leave to file an amicus brief.
REPORTER'S NOTES--1979
Rule 17 is unchanged, its provisions having been incorporated into criminal appellate procedure by former Appeals Court and
Supreme Judicial Court Rules 1:15 (1975: 3 Mass.App.Ct. 803, 366 Mass. 861).
REPORTER'S NOTES--1997
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The 1997 amendment to Appellate Rule 17 added a new last sentence requiring that the number of copies of an amicus brief to
be filed with the appellate court and served on counsel be the same as set forth in Appellate Rule 19(b).
REPORTER'S NOTES--2019
Rule 17 was divided into separate subdivisions for clarity and substantively revised as described below.
Rule 17(a) contains the first three sentences of prior Rule 17. The words “or its officer or agency” were added at the end of the
second sentence to make it clear that an officer or agency of the Commonwealth may also file an amicus brief as of right. This
language was adopted from a similar provision in Fed. R. App. P. 29(a)(2). The phrase “at the request of the appellate court”
was amended to “when solicited by the appellate court” to clarify when an amicus brief may be filed without leave of court.
In accordance with Rule 17(a)(2), an amicus curiae need not move for leave to file a brief in a case where an appellate court
has issued an announcement requesting submission of amicus briefs. The words “consent or” were struck because they were
redundant of “leave” of court to file an amicus brief.
Rule 17(b) revises the fourth sentence of prior Rule 17 to allow an amicus curiae to file an amicus brief no later than 21 days
before the date of oral argument for that case, unless leave is granted for later filing. This is intended to establish an ascertainable
date for the filing of an amicus brief on behalf of any party, provide all parties with sufficient time to prepare a response to an
amicus brief, and allow the appellate court sufficient time to review any amicus brief or response. Rule 17(b) was also amended
to explicitly allow any party to seek leave from the appellate court or single justice to respond to any amicus brief.
Rule 17(c) is a new subdivision that governs the cover, length, and content of an amicus brief. An amicus brief must comply
with the formatting and length requirements of Rule 20. However, an amicus brief does not need to comply with all of the
content requirements applicable to a party's brief under Rule 16. Instead, Rule 17(c) explicitly references certain provisions of
Rule 16 that are applicable to an amicus brief. Text was also added to clarify an amicus brief may be struck by an appellate
court or single justice if it does not comply with Rule 17(c).
Rules 17(c)(4) and (c)(5) require the amicus curiae to identify its interest in the case in an amicus brief, so that it will be readily
apparent to the appellate court when considering the brief. These paragraphs were modelled on Fed. R. App. P. 29(a)(4)(D)(E), with a few changes. As with the analogous Federal rule, these paragraphs are not intended to require the amicus to disclose
mere coordination of arguments or sharing of drafts with a party. The paragraphs are, however, intended to discourage the use
of amicus briefs as an instrument to reiterate arguments made by a party to the appeal.
Rule 17(c)(5)(D) requires disclosure concerning whether “the amicus curiae or its counsel represents or has represented one
of the parties to the present appeal in another proceeding involving similar issues, or was a party or represented a party in a
proceeding or legal transaction that is at issue in the present appeal,” in accord with Aspinall v. Philip Morris Co., Inc., 442
Mass. 381, 385 n.8 (2004), and Champa v. Weston Public Schools, 473 Mass. 86, 87 n.2 (2015). In determining whether another
proceeding involves similar issues, the amicus and its counsel need only consider issues that have been explicitly raised in, and
that are directly relevant to, the other proceeding and the present appeal. Likewise, in determining whether another proceeding or
transaction is at issue in the present appeal, the amicus and its counsel need only consider whether that proceeding or transaction
has been explicitly put at issue in the appeal. Similar to Fed. R. App. P. 29(a)(4)(E), the Commonwealth and its officer or agency
are exempted from the requirements in Rule 17(c)(5).
Rule 17(d) contains the last sentence of prior Rule 17 as a stand-alone subdivision. The text “counsel for each party separately
represented” was replaced with “each party,” consistent with the with the new definition of “party” in Rule 1(c). The crossreference to Rule 19(b) was changed to Rule 19(d) to conform to changes in Rule 19.
Rule 17(e) contains the fifth sentence of prior Rule 17 as a stand-alone subdivision. The standard for allowing a motion of
an amicus curiae to participate in oral argument was changed from “extraordinary reasons” to “good cause” to reflect that an
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amicus curiae's participation at oral argument may be desirable for a variety of reasons, even if those reasons might not be
fairly described as “extraordinary.”
Further organizational and stylistic revisions were made to this rule in 2019 in accordance with a global review and revision of
all of the Appellate Rules. These revisions are described in the 2019 Reporter's Notes to Rule 1.
With regard to the preparation of the 2019 Reporter's Notes to this Rule, see the first paragraph of the 2019 Reporter's Notes
to Rule 1. For an overview of the 2019 amendments to the Rules and a summary of the global amendments to the Rules, see
2019 Reporter's Notes to Rule 1, sections I. and II.

Notes of Decisions (1)
Rules App. Proc., Rule 17, MA ST RAP Rule 17
Current with amendments received through August 1, 2019.
End of Document
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Massachusetts General Laws Annotated
Massachusetts Rules of Civil Procedure
VII. Judgment
Massachusetts Rules of Civil Procedure (Mass.R.Civ.P.), Rule 56
Rule 56. Summary Judgment
Currentness
(a) For Claimant. A party seeking to recover upon a claim, counterclaim, or cross-claim or to obtain a declaratory judgment
may, at any time after the expiration of 20 days from the commencement of the action or after service of a motion for summary
judgment by the adverse party, move with or without supporting affidavits for a summary judgment in his favor upon all or
any part thereof.
(b) For Defending Party. A party against whom a claim, counterclaim, or cross-claim is asserted or a declaratory judgment
is sought may, at any time, move with or without supporting affidavits for a summary judgment in his favor as to all or any
part thereof.
(c) Motion and Proceedings Thereon. The motion shall be served at least 10 days before the time fixed for the hearing. The
adverse party prior to the day of hearing may serve opposing affidavits. The judgment sought shall be rendered forthwith if
the pleadings, depositions, answers to interrogatories, and responses to requests for admission under Rule 36, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as
a matter of law. A summary judgment, interlocutory in character, may be rendered on the issue of liability alone although there is
a genuine issue as to the amount of damages. Summary judgment, when appropriate, may be rendered against the moving party.
(d) Case Not Fully Adjudicated on Motion. If on motion under this rule judgment is not rendered upon the whole case or for
all the relief asked and a trial is necessary, the court at the hearing of the motion, by examining the pleadings and the evidence
before it and by interrogating counsel, shall if practicable ascertain what material facts exist without substantial controversy and
what material facts are actually and in good faith controverted. It shall thereupon make an order specifying the facts that appear
without substantial controversy, including the extent to which the amount of damages or other relief is not in controversy, and
directing such further proceedings in the action as are just. Upon the trial of the action the facts so specified shall be deemed
established, and the trial shall be conducted accordingly.
(e) Form of Affidavits; Further Testimony; Defense Required. Supporting and opposing affidavits shall be made on personal
knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is
competent to testify to the matters stated therein. Sworn or certified copies of all papers or parts thereof referred to in an affidavit
shall be attached thereto or served therewith. The court may permit affidavits to be supplemented or opposed by depositions,
answers to interrogatories, or further affidavits. When a motion for summary judgment is made and supported as provided in
this rule, an adverse party may not rest upon the mere allegations or denials of his pleading, but his response, by affidavits or
as otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue for trial. If he does not so
respond, summary judgment, if appropriate, shall be entered against him.
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(f) When Affidavits Are Unavailable. Should it appear from the affidavits of a party opposing the motion that he cannot for
reasons stated present by affidavit facts essential to justify his opposition, the court may refuse the application for judgment
or may order a continuance to permit affidavits to be obtained or depositions to be taken or discovery to be had or may make
such other order as is just.
(g) Affidavits Made in Bad Faith. Should it appear to the satisfaction of the court at any time that any of the affidavits presented
pursuant to this rule are presented in bad faith or solely for the purpose of delay, the court shall forthwith order the party
employing them to pay to the other party the amount of the reasonable expenses which the filing of the affidavits caused him
to incur, including reasonable attorney's fees, and any offending party or attorney may be adjudged guilty of contempt.
Credits
Amended March 7, 2002, effective May 1, 2002.
Editors' Notes
REPORTER'S NOTES--1973
Except in a narrow class of cases, Massachusetts has up to now lacked any procedural device for terminating litigation in the
interim between close of pleadings and trial. Under G.L. c. 231, §§ 59 and 59B, only certain contract actions could be disposed
of prior to trial. In all other types of litigation, no matter how little factual dispute involved, resolution had to await trial.
Rule 56, which, with a small addition, tracks Federal Rule 56 exactly, responds to the need which the statutes left unanswered. It
proceeds on the principle that trials are necessary only to resolve issues of fact; if at any time the court is made aware of the total
absence of such issues, it should on motion promptly adjudicate the legal questions which remain, and thus terminate the case.
The statutes, so far as they went, embodied this philosophy. They aimed “to avoid delay and expense of trials in cases where there
is no genuine issue of fact.” Albre Marble & Tile Co., Inc. v. John Bowen Co., Inc., 338 Mass. 394, 397, 155 N.E.2d 437, 439
(1959). Rule 56 will extend this principle beyond contract cases. Thus in tort actions where the facts are not disputed, summary
judgment for one party will be appropriate. Should the facts concerning liability be undisputed, but damages controverted, Rule
56(c) authorizes partial summary judgment: the court may determine the liability issue, leaving for trial only the question of
damages.
The important thing to realize about summary judgment under Rule 56 is that it can be granted if and only if there is “no genuine
issue as to any material fact.” If any such issue appears, summary judgment must be denied. So-called “trial by affidavits” has
no place under Rule 56. Affidavits (or pleadings, depositions, answers to interrogatories, or admissions) are merely devices
for demonstrating the absence of any genuine issue of material fact. Introduction of material controverting the moving party's
assertions of fact raises such an issue and precludes summary judgment.
On the other hand, because Rule 56 recognizes only “genuine” material issues of fact, Rule 56(e) requires the opponent of
any summary judgment motion to do something more than simply deny the proponent's allegations. Faced with a summary
judgment motion supported by affidavits or the like, an opponent may not rely solely upon the allegations of his pleadings. He
bears the burden of introducing enough countervailing data to demonstrate the existence of a genuine material factual issue.
If, however, the opponent is convinced that even on the movant's undisputed affidavits, the court should not grant summary
judgment, he may decline to introduce his own materials and may instead fight the motion on entirely legal (as opposed to
factual) grounds. Indeed, the final sentence of Rule 56(c) makes clear that in appropriate cases, summary judgment may be
entered against the moving party. This is eminently logical. Because by definition the moving party is always asserting that the
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case contains no factual issues, the court should have the power, no matter who initiates the motion, to award judgment to the
party legally entitled to prevail on the undisputed facts.
REPORTER'S NOTES TO RULE 56(C)--2002
The 2002 amendment to Rule 56(c) deletes the phrase “on file” from the third sentence, in recognition of the fact that discovery
documents are generally no longer separately filed with the court. See Rule 5(d)(2) and Superior Court Administrative Directive
No. 90-2. The previous reference to admissions has also been replaced by a reference to “responses to requests for admission
under Rule 36.” The amendment is merely of the housekeeping variety and no change in practice is intended.

Notes of Decisions (859)
Rules Civ. Proc., Rule 56, MA ST RCP Rule 56
Current with amendments received through August 1, 2019.
End of Document
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Burdick v. Causa, Not Reported in A.2d (2009)

Insurance Company (Progressive) were later added to the
KeyCite Yellow Flag - Negative Treatment
Distinguished by DePlante v. Amica Mut. Ins. Co., Conn.Super., August 4,
2009

2009 WL 579235
Only the Westlaw citation is currently available.
UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.
This decision was reviewed by West editorial
staff and not assigned editorial enhancements.

action, by permission of the court. 1 On September 2,
2008, two of the defendants, Causa and Erik's Design,
were released from the case via the execution of a series
of settlement agreements. As a result, the only remaining
cause of action is contained in count eight of the amended
complaint, which alleges that Progressive entered into an
uninsured/underinsured motorist policy with the plaintiffs and
that, pursuant to the terms of that policy, it “will pay the
Plaintiffs all amounts the Plaintiffs recover which are over the
defendant, Alan Causa's, policy limit.”
1

Superior Court of Connecticut,
Judicial District of New London.
Michelle BURDICK, Admin. et al.
v.
Alan CAUSA et al.
No. CV030567196.
|
Feb. 13, 2009.
Attorneys and Law Firms
Stephen Maxwell Reck, North Stonington, for Michelle
Burdick, Jonathan Bourgeois.
Trebisacci Law Associates LLC, Pawcatuck, for Michelle
Burdick.
Law Offices of Turret & Rosenbaum, Farmington, for Alan
Causa.
Michael Anthony Hardesty, Hardesty Law Firm, Mystic,
Coyne Von Kuhn Brady & Fries LLC, Stratford, for Erik's
Design-Build Associates Inc.
Aldrich & Lyons, Glastonbury, for Progressive Northern
Insurance Company.
Opinion
MARTIN, J.
*1 On September 1, 2003, the plaintiffs, Michelle Burdick,
both individually and as administratrix of the estate of
Christopher M. Bollenbach, Jr., and Johnathan Bourgeois,
commenced this action by service of process on the defendant,
Alan Causa. Additional defendants, Erik's Design-Build
Associates, Inc. (Erik's Design) and Progressive Northern

On April 11, 2005, the plaintiffs moved to cite in Erik's
Design-Build Associates, Inc., Alan Causa's employer at
the time of the incident, as a new party defendant. The
court granted the motion on April 24, 2005. Pursuant
to that order, Erik's Design-Build Associates, Inc., was
served process on May 3, 2005.
On May 14, 2008, the plaintiffs moved to cite in a
new party defendant, Progressive Northern Insurance
Company. The court granted the motion on May 14,
2008. Pursuant to that order, Progressive Northern
Insurance Company was served process on May 19,
2008.

The facts, as alleged by the amended complaint, are as
follows: “Burdick is the mother of Bollenbach and his halfbrother, Bourgeois. On May 28, 2003, Bourgeois was waiting
for the school bus on the east side of Glasgo Road in Griswold.
As the school bus approached, Bollenbach attempted to cross
Glasgo Road from his driveway at 2301 Glasgo Road in
order to hand his half-brother a keyboard. While he was
crossing the road, he was struck and killed by a Ford Explorer
driven and owned by Causa. The accident was caused by
Causa's negligence and recklessness. As a result of Causa's
actions, Bollenbach suffered a loss of his life and ability
to enjoy life and lost wages and ability to earn wages. The
estate sustained medical and funeral expenses. Bourgeois,
who witnessed the death of his half-brother, and [Burdick],
who witnessed the death of her son, suffered severe emotional
distress, anguish, nightmares and impairment of their ability
to enjoy life and participate in life's activities. At the time of
the accident, Causa was driving to a construction site for his
employer, Erik's Design, and was acting for and on behalf
of his employer.” Burdick v. Causa, Superior Court, judicial
district of New London, Docket No. CV 03 0567196 (August
20, 2007, Hurley, J.T.R.).
During the course of litigation, Erik's Design filed three
motions for summary judgment 2 on the ground that it could
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not be held vicariously liable for the alleged negligence of
Causa because, at the time of the accident, Causa was not
acting as its agent or employee. On August 25, 2008, the court
granted Erik Design's third motion for summary judgment.
Shortly thereafter, however, Erik's Design entered into a
settlement agreement with the three plaintiffs on September
2, 2008, which released it from the litigation for a sum
of $50,000. In their objection to Progressive's motion for
summary judgment, the plaintiffs claim that their counsel
allocated one dollar of this amount to Bollenbach's estate, and
$24,999.50 to both Burdick and Bourgeois as compensation
for their emotional distress. In addition, on September 2,
2008, the three plaintiffs entered into individual release
and settlement agreements with Causa. According to those
agreements, the estate of Christopher M. Bollenbach received
$1,000, and Burdick and Bourgeois each received $49,500 in
consideration for Causa's release.
2

Erik's Design filed its first motion for summary judgment
on May 1, 2006. The motion was denied by the court on
October 23, 2006. Erik's Design filed a renewed motion
for summary judgment on March 14, 2007. That motion
was denied by the court on August 20, 2007. On June
27, 2008, Erik's Design filed a third motion for summary
judgment.

*2 On August 28, 2008, Progressive filed a motion for
summary judgment on the ground that, as a matter of
law, “the subject accident did not involve an underinsured
motorist as defined in the applicable policy,” and therefore,
“underinsured motorist benefits are not available to the
plaintiffs.” On September 23, 2008, the plaintiffs filed an
objection to the motion for summary judgment in which they
argue that the “policy language does not allow for a reduction
of underinsured motorist benefits paid to bystanders ... who
witnessed the death of Christopher Bollenbach, Jr.”

DISCUSSION
Summary judgment “shall be rendered forthwith if the
pleadings, affidavits and any other proof submitted show that
there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.”
Practice Book § 17-49. “[I]n seeking summary judgment, it is
the movant who has the burden of showing the nonexistence
of any issue of fact. The courts are in entire agreement that
the moving party for summary judgment has the burden of
showing the absence of any genuine issue as to all the material
facts, which, under applicable principles of substantive law,

[entitle] him to a judgment as a matter of law. The courts
hold the movant to a strict standard. To satisfy his burden the
movant must make a showing that it is quite clear what the
truth is, and that excludes any real doubt as to the existence of
any genuine issue of material fact ... As the burden of proof
is on the movant, the evidence must be viewed in the light
most favorable to the opponent.” (Internal quotation marks
omitted.) Socha v. Bordeau, 277 Conn. 579, 585-86, 893 A.2d
422 (2006).
“A material fact is a fact that will make a difference in the
outcome of the case.” (Internal quotation marks omitted.)
Lombard v. Edward J. Peters, Jr., P.C., 79 Conn.App. 290,
294, 830 A.2d 346 (2003). “Once the moving party has met
its burden ... the opposing party must present evidence that
demonstrates the existence of some disputed factual issue ...
It is not enough, however, for the opposing party merely to
assert the existence of a disputed issue. Mere assertions of
fact ... are insufficient to establish the existence of a material
fact and, therefore, cannot refute evidence properly presented
to the court under Practice Book § [17-45].” (Internal
quotation marks omitted.) Ramirez v. Health Net of the
Northeast, Inc., 285 Conn. 1, 11, 938 A.2d 576 (2008).
“[C]onstruction of a contract of insurance presents a question
of law for the court ... Certain well settled principals of law
govern the resolution of this claim. An insurance policy is
to be interpreted by the same general rules that govern the
construction of any written contract ... In accordance with
those principles, [t]he determinative question is the intent of
the parties, that is, what coverage the ... [insured] expected
to receive and what the [insurer] was to provide, as disclosed
by the provisions of the policy ... If the terms of the policy
are clear and unambiguous, then the language, from which the
intention of the parties is to be deduced, must be accorded its
natural and ordinary meaning ... Under those circumstances,
the policy is to be given effect according to its terms ... When
interpreting [an insurance policy, the court] must look at the
contract as a whole, consider all relevant portions together
and, if possible, give operative effect to every provision in
order to reach a reasonable overall result.” (Citations omitted;
internal quotation marks omitted.) Taylor v. Mucci, 288 Conn.
379, 384-85, 952 A.2d 776 (2008).
*3 In this case, both the plaintiffs and Progressive contend
that the policy language at issue supports their respective
interpretations of the contract, In its memorandum of law
in support of motion for summary judgment, Progressive
asserts that “the ‘per person’ limit of the insurance policy
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applies to all of the plaintiffs' claims” and that “there is no
underinsured motorist coverage to the plaintiffs as they have
already recovered an amount in excess of the ‘per person’
limits in the policy.” The plaintiffs respond to these arguments
in their objection to the motion for summary judgment.
Specifically, they agree that their insurance claim is subject
to the “each person” limitation of $100,000 under the policy.
Nevertheless, they dispute that this amount is reduced by
their combined settlements. Rather, they contend that “the
policy at issue deliberately fails to provide for a reduction for
monies paid to the bystanders” for causes of action sounding
in emotional distress.
The court begins with the language of the contract. Under
part III of the policy, Progressive “will pay for damages ...
which an insured person is legally entitled to recover from the
owner or operator of an uninsured motor vehicle because of
bodily injury: 1. sustained by an insured person; 2. caused by
an accident; and arising out of the ownership, maintenance,
or use of an uninsured motor vehicle.” The court, therefore,
must first determine which, if any, of the individuals in this
case are eligible to recover under this provision. To do so, it
is imperative that the court examine the meaning of “insured
person,” “uninsured motor vehicle” and “bodily injury” under
the policy.
The court will first consider the classification “insured
person .” The additional definitions provision of part III
defines an insured person as including the owner of the policy
or a relative. Because no evidence has been submitted by the
defendant to suggest otherwise, the court, for the purposes of
this motion for summary judgment, will assume that all of the
plaintiffs qualify as insured persons under this contract.
Next, the court will interpret the phrase “bodily injury.”
Bodily injury is defined under the general definitions of
the policy as “bodily harm, sickness, or disease, including
death that results from bodily harm, sickness, or disease.”
In addition, the Supreme Court has said that generally,
emotional distress, without an additional claim of physical
or corporeal injury, is not considered bodily injury. Taylor
v. Mucci, supra, 288 Conn. at 389 (“[i]n the present case,
there was no ‘physical or corporeal’ injury. Consistent with
[Moore v. Continental Casualty Co., 252 Conn. 405, 746 A.2d
1252 (2000) ], we read the word ‘bodily’ as modifying both
‘sickness' and ‘disease,’ thus precluding purely emotional
harm from coverage under the policy”). In this case, neither
Burdick nor Bourgeois have alleged physical suffering in the

complaint. Their claims for emotional distress, therefore, do
not qualify as bodily injury under the insurance policy.
*4 Pursuant to the policy an “ ‘[u]ninsured motor vehicle’
means a land motor vehicle or trailer of any type ... to
‘which a bodily injury liability bond or policy applies at
the time of the accident, but the sum of all applicable
limits of liability for bodily injury is less than the coverage
limit for Underinsured Motorist Coverage shown on the
Declarations Page.” Progressive contends that “the plaintiff
cannot, as a matter of law, satisfy the contractual requirement
that their injury was caused by an underinsured motorist”
because they have already received a total of $150,000
from other defendants. The plain, unambiguous language
of the contract, however, makes it clear that the amount
received by the plaintiffs has no impact on whether or not
a motorist is considered uninsured for the purposes of this
provision. Rather, the determining factor is the limits of
liability for bodily injury found in the motorist's insurance
policy. Covenant Ins. Co. v. Coon, 220 Conn. 30, 33-35,
594 A.2d 977 (1991) (“in making the initial determination
whether a vehicle is underinsured ... the aggregate of the
liability limits under all of the tortfeasor's policies are to
be compared with the uninsured motorist coverage limit of
the policy against which a claim is made”). Progressive,
however, has failed to submit any evidence as to what, if any,
insurance policy the motorist, Causa, had at the time of this
accident. Furthermore, it has failed to provide any evidence
as to a bodily injury limitation contained in that contract.
Thus, viewing the evidence in the light most favorable to the
plaintiffs, the court assumes that Causa's automobile was an
uninsured motorist vehicle.
Next, the court must determine whether, pursuant to the
language of the contract, there are any applicable limitations
to Bollenbach's recovery. The declaration page of the policy
limits recovery for uninsured/underinsured motorist accident
to $100,000 per each person and $300,000 per occurrence.
The limit of liability provision in part III, however, states
that “the amount shown for ‘each person’ is the most we
will pay for all damages due to a bodily injury to one (1)
person.” The policy's language further specifies that “[t]he
bodily injury Limit of Liability under this Part III for ‘each
person’ includes the total of all claims made for bodily injury
to an insured person and all claims of others derived from
such bodily injury, including, but not limited to, emotional
injury or mental anguish resulting from the bodily injury of
another or from witnessing the bodily injury of another ...”
Thus, if only one insured person suffers bodily injury under
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the policy, his recovery from Progressive cannot exceed
$100,000. This, as the policy makes clear, includes all claims
which are derivative from the single infliction of bodily injury
on that one person, including, for example, emotional distress.
Because all of the claims in this case are derivative from
Bollenbach's injuries and death, this provision effectively
limits the combined plaintiffs from receiving more than
$100,000 from Progressive.
*5 This, however, does not necessitate, as the defendant
suggests, the conclusion that the plaintiffs cannot recover
under the policy because they have already received a
combined $150,000 in settlement. Rather, to determine what
the plaintiffs may collect under the policy, the court must
consider the allocation of this amount to each individual
plaintiff and its effect on the applicable limitation reduction
mechanism provided in part III of the contract. Specifically,
part III of the insurance policy further provides in relevant
part: “The ‘each person’ Limit of Liability under this Part III
shall be reduced by all sums: I. paid to the insured person
because of bodily injury by or on behalf of any persons or
organizations who may be legally responsible, including, but
not limited to, all sums paid under Part I-Liability To Others;
2. paid or payable to the insured person under Part II-Medical
Payments Coverage; and 3. paid or payable to the insured
person because of bodily injury under any of the following
or similar laws: a. workers' compensation law; or b. disability
benefits law.”
It is clear, from the terms of the contract, that the “each
person” limit of liability can only be reduced by three specific
categorical amounts. Based upon the facts before the court,
only the first is applicable. 3 Whether the court should grant
summary judgment, therefore, will be determined by whether,
as a matter of law, the each person limitation is reduced by
the settlements received by Burdick and Bourgeois for their
emotional distress claims.
3

Progressive has not provided evidence of a part II
medical payment, a workers' compensation payment, or
a disability benefit payment.

Pursuant to the language of the policy, “[t]he ‘each person’
Limit of Liability under this Part III shall be reduced by all
sums ... paid to the insured person because of bodily injury
by or on behalf of any persons or organizations who may be
legally responsible, including, but not limited to, all sums paid
under Part I-Liability To Others ...” (Emphasis added.) The
defendant argues that this language includes both Burdick and
Bourgeois' settlements and the plaintiffs contest that it does

not. In the alternative, the plaintiffs contend that the contract
“creates an obvious ambiguity as to whether a reduction
would apply to monies recovered for bystander emotional
distress claims.” The court notes, however, that “[t]he fact
that the parties advocate different meanings of the [insurance
policy] does not necessitate a conclusion that the language is
ambiguous ... Rather, insurance policy language is ambiguous
if [it] determine[s] that it is reasonably susceptible to more
than one reading.” (Citation omitted; internal quotation marks
omitted.) Connecticut Ins. Guaranty Ass'n. v. Fontaine, 278
Conn. 779, 786, 900 A.2d 18 (2006). Accordingly, the court
will examine the language of the contract to determine
whether an ambiguity exists.
The court starts its ambiguity inquiry with the language of
the key phrase “the insured person.” The word “the” is a
“definite article, functioning as an adjective. It is used: 1.
Before singular or plural nouns and noun phases that denote
particular specific persons or things.” American Heritage
Dictionary (New College Ed.1976). In contrast, “a” or “an”
is an “[i]ndefinite article functioning as an adjective ...
[u]sed before nouns and noun phrases that denote a single,
but unspecified, person or thing.” Id. The language of this
provisions suggests, therefore, that “the insured person”
is a particular person, opposed to the phase “an insured
person,” which denotes an unspecified person. The court
finds, after closely considering this language, that while the
phase “an insured person,” which is used several times in
part III, most notably in the insuring agreement, can include
Burdick, Bollenbach and Bourgeois, “the insured person”
denotes merely one of these individuals. It is unclear from
this language, however, which person the “the” denotes.
Therefore, it is ambiguous which individual's settlement
monies is used to reduce the “each person” limitation.
*6 “Thus, having concluded that the relevant policy
language is ambiguous, [the court] ordinarily would be free
to consider extrinsic evidence, although [i]f the extrinsic
evidence presents issues of credibility or a choice among
reasonable inferences, the decision on the intent of the parties
is a job for the trier of fact .” (Internal quotation marks
omitted.) Connecticut Ins. Guaranty Ass'n. v. Fontaine, supra,
278 Conn. at 788. In the present case, however, no such
extrinsic evidence has been submitted by the parties. If
the defendants cannot establish, through extrinsic evidence,
whom “the insured person” is, then “the language falls
into the category of ambiguities that cannot be resolved by
examining the parties' intentions.” (Internal quotation marks
omitted.) Id. Under our case law, this would result in “the
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ambiguous language [being] construed in accordance with
the reasonable expectations of the insured when [s]he entered
into the contract ... Courts in such situations often apply the
contra proferentem rule and interpret a policy against the
insurer ... [The Supreme Court's] interpretation of ambiguous
policy language in favor of coverage under the doctrine of
contra proferentem has become near axiomatic in insurance
coverage disputes.” (Citation omitted; internal quotation
marks omitted.) Id., at 788-89. Thus, in such circumstances,
the court would read the ambiguous language in favor of the
plaintiffs, and define “the insured person” under the policy
as limited to Bollenbach. The result would be a reduction in
only the amounts received by his estate in settlement. This
End of Document

resolution is the opposite of what the defendant contends is
the only possible conclusion, as a matter of law, in its motion
for summary judgment.
The court, therefore, holds that there exist genuine issues of
material fact as to the parties' understanding of the phrase
“the insured person,” as well as issues pertaining to Causa's
insurance contract. Accordingly, the defendant's motion for
summary judgment is denied.
All Citations
Not Reported in A.2d, 2009 WL 579235
© 2019 Thomson Reuters. No claim to original U.S. Government Works.
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The parties do not dispute the following facts. Plaintiffs
Jonathan and Tammy Hall own residential property located
at 225 Durant Street in Springfield (the “property”). They
purchased insurance covering the real and personal property
at that address from defendant Preferred Mutual, a New York
company with its principal place of business at One Preferred
Way, New Berlin, New York. The Preferred Mutual policy of
homeowners insurance (the “policy”) identifies the insureds
as Jonathan Hall and Tammy Hall on its declarations page.
The policy generally follows the standard form policy as
set forth in G.L.c. 175, § 99 (Twelfth), but deviates from
that standard policy in some material respects, which are
discussed below.

32 Mass.L.Rptr. 682
Superior Court of Massachusetts,
Hampden County.
1

Tammy Hall.

Jonathan HALL et al. 1
v.
PREFERRED MUTUAL INSURANCE COMPANY.
No. HDCV201400781.
|
May 1, 2015.

MEMORANDUM OF DECISION AND ORDER ON
CROSS MOTIONS FOR SUMMARY JUDGMENT
JOHN S. FERRARA, Justice.
*1 Plaintiffs Jonathan and Tammy Hall 2 brought this action
seeking declaratory judgment with respect to the insurance
policy they hold with Preferred Mutual Insurance Company
(“Preferred Mutual”). Additionally, plaintiffs seek damages
for invasion of privacy, breach of contract, and unfair and
deceptive business practices. Defendant moves to dismiss
under Mass.R.Civ.P. 12(b)(6) for failure to state a claim upon
which relief may be granted. Because defendant's motion
alludes to matters outside of the pleadings, there are no
disputed issues of material fact as to the declaratory judgment
claim, and no party has an objection, defendant's motion will
be treated as a motion for summary judgment.
2

Individuals in the Hall family will be referenced by first
name throughout this discussion to avoid confusion.

Plaintiffs, in opposition to defendant's motion to dismiss,
cross move for summary judgment with respect to their claim
for declaratory judgment.
In accordance with the discussion below, defendant's motion
is DENIED, and plaintiffs' cross motion is ALLOWED with
respect to Count I of their complaint, seeking declaratory
judgment.

BACKGROUND

On November 18, 2013, Bryan Hall, the adult son of Jonathan
and Tammy, intentionally started a fire, causing significant
damage to the real and personal property of the residents in
the home. Jonathan and Tammy were not immediately aware
that Bryan was responsible for causing the fire. The real and
personal property was insured under the Preferred Mutual
policy. On the day of the fire, plaintiffs notified Preferred
Mutual of the fire and loss and Preferred Mutual responded
by providing an advanced payment of $5,000.00.
Bryan Hall reported to police that some of his personal
property had been stolen from the home. Prior to starting the
fire, Bryan had secured a separate renter's insurance policy.
It is undisputed that Bryan caused the fire with the intent
to recover insurance proceeds from that renter's policy. It
is unclear on the facts presented whether or not he knew
his personal property was also covered under the Preferred
Mutual policy, or that he intended to defraud Preferred Mutual
specifically. On November 20, 2013, Bryan Hall gave a
recorded interview to Preferred Mutual and stated that he
suspected the fire may have been started by his former
girlfriend, and falsely claimed that some of his personal
property had been stolen.
*2 On January 10, 2014, counsel for Preferred Mutual
sent letters to Jonathan, Tammy, and Bryan Hall, requiring
each of them to submit to an examination under oath
and demanding that each produce specified documents and
records. In accordance with Preferred Mutual's demand,
Jonathan and Tammy Hall delivered copies of their 2011 and
2012 tax returns and executed releases for bank and credit
card accounts. In further response to the letter, the Halls
had a family meeting regarding the fire during which Bryan
admitted to having started the fire. They agreed that Bryan's
actions must be disclosed at the examinations under oath.
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On January 29 and January 30, 2014, counsel for Preferred
Mutual examined Jonathan and Bryan. Bryan admitted that
he had started the fire and Jonathan disclosed that Bryan had
admitted his role to his parents earlier that month.
On February 10, 2014, Preferred Mutual notified the Halls
that their claim for loss due to the fire was denied under
the policy. The present action was filed in Superior Court on
October 10, 2014.

DISCUSSION
Summary judgment is a “device to make possible the prompt
disposition of controversies on their merits without a trial, if
in essence there is no real dispute as to the salient facts or if
only a question of law is involved.” Cassesso v. Comm'r of
Corr., 390 Mass. 419, 422 (1983), quoting Cmty. Nat'l Bank
v. Dawes, 369 Mass. 550, 553 (1976). Summary judgment
is granted when there is no genuine issue of material fact
and that the summary judgment record entitles “the moving
party to judgment as a matter of law.” Mass.R.Civ.P. 56(c);
Cassesso, 390 Mass. at 422. The moving party may satisfy
this burden either by submitting affirmative evidence that
negates an essential element of the opposing party's case or
by demonstrating that the opposing party has no reasonable
expectation of proving an essential element. Kourouvacilis
v. General Motors Corp., 410 Mass. 706, 715–16 (1991).
Once the moving party makes this showing, the burden shifts
to the opposing party to show, via admissible evidence, the
existence of a dispute as to an issue of material fact relevant
to the asserted claim. Pederson v. Time, Inc., 404 Mass. 14,
17 (1989); Mass.R.Civ.P. 56(e).

1. Standard of Review of Insurance Policy Exclusion
“[T]he rules governing the interpretation of insurance
contracts are the same as those governing the interpretation of
any other contract.” Money Store/Mass., Inc. v. Hingham Mut.
Fire Ins. Co., 430 Mass. 298, 300 (1999), quoting Cardin v.
Royal Ins. Co. of America, 394 Mass. 450, 453 (1985). The
interpretation of an insurance policy is not a question of fact
for a jury, rather a question of law for the trial judge. Cody v.
Connecticut Gen. Life Ins. Co., 387 Mass. 142, 146 (1982).
Moreover, the interpretation of an exclusion clause within
an insurance contract also presents a question of law. See
Fuller v. First Fin. Ins., 448 Mass. 1, 5 (2006). Although the
insured has the burden of establishing that the policy covers
the loss, the burden shifts to the insurer to establish that a loss
is within the terms of an exclusion in the policy and that it
is not covered. Boazova v. Safety Ins. Co., 78 Mass.App.Ct.
438, 440 (2010).
*3 Courts are guided by several principles when interpreting
an insurance agreement, including “the fair and reasonable
meaning of the words in which the agreement is expressed.”
Cody, 387 Mass. at 146; Boazova, 78 Mass.App.Ct. at 440.
However, “that approach is less sound when, as here, the
content of a policy is substantially dictated by statute, and the
form of the policy is reduced to a standard one. We are to
read the policy so that it is consistent with what the statute
prescribes” (citations omitted). Plymouth Rock Assur. Corp. v.
McAllpine, 32 Mass.App.Ct. 755, 757 (1992), quoting Amica
Mut Ins. Co. v. Bagley, 28 Mass.App.Ct. 85, 90 (1989).

“When facing cross-motions for summary judgment, a court
must rule on each motion independently, deciding in each
instance whether the moving party has met its burden under
Rule 56.” Dan Barclay, Inc. v. Stewart & Stevenson Servs.,
Inc., 761 F.Sup. 194, 197–98 (D.Mass.1991). The material
facts in this case are undisputed, and it is therefore appropriate
to resolve such claims as can be resolved on summary
judgment.

In general, an exclusionary clause is construed narrowly,
Boazova, 78 Mass.App.Ct. at 440, but “[b]ecause the
language of the standard policy is prescribed by statute
and controlled by the Division of Insurance rather than
the individual insurer, the rule of construction resolving
ambiguities in a policy against the insurer is inapplicable ...
Instead we must ascertain ‘the fair meaning of the language
used, as applied to the subject matter’ “ (citation omitted).
Bilodeau v. Lumbermens Mut. Cas. Co., 392 Mass. 537,
541 (1984), quoting Save–Mor Supermarkets, Inc., v. Skelly
Detective Serv., Inc., 359 Mass. 221, 226 (1971).

A. Claim for Declaratory Judgment

2. Language of the Policy
The policy defines the term “insured” as “(a) ‘you’; (b) ‘your’
relatives if residents of ‘your’ household; (c) Persons under
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the age of 21 residing in ‘your’ household and in ‘your’ care
or in the care of ‘your’ resident relatives ...” The parties do
not dispute that under this definition, Jonathan and Tammy
are both “insured.” The parties also agree that this definition
includes Bryan because he is a relative of a named “insured”
and a resident in the home covered under the policy.
The parties further agree that the plain language of the
policy excludes coverage for fire damage where the “loss ...
results from any act committed by or at the direction of
any ‘insured’ ...” Bryan is an “insured” by definition and,
accordingly, this exclusion applies to his intentional acts. The
parties do not dispute that Bryan intentionally started the
fire that caused the loss at issue in this case. Thus, based
on “the fair and reasonable meaning of the words in which
the agreement is expressed,” the plain language of the policy
unambiguously excludes coverage for the Halls under the
circumstances. Cody, 387 Mass. at 146.

3. Massachusetts Standard Policy
The analysis does not end here, however, because insurers
may not limit coverage for fire damage beyond what is
permitted by statute. G.L.c. 175, § 99 (“No company
shall issue policies or contracts which ... insure against
loss or damage by fire ... to property or interests in the
[C]ommonwealth, other than those of the standard forms
herein set forth ...” [inapplicable exceptions omitted] ).
The court must examine the language of the standard
fire insurance policy and the relevant statutory scheme to
determine whether Preferred Mutual may exclude coverage
under the circumstances. See Amica Mut. Ins. Co. v.
Bagley, 28 Mass.App.Ct. 85, 90 (1989). See also Surrey v.
Lumbermens Mut. Cas. Ins. Co., 384 Mass. 171, 172–73
(1981).
*4 The purpose of the statutory standard fire policy in
the Commonwealth is to ensure consistency of coverage.
“[L]egislation governing the standard form of fire insurance
policy in Massachusetts was first enacted in 1873, and became
mandatory in 1881, this apparently in the aftermath of the
great Boston fire, when it became evident that uniformity
in policy provisions was lacking but desirable.” Ideal Fin.
Servs. v. Zichelle, 52 Mass .App.Ct. 50, 53 (2001). The
original standard policy under G.L.c. 175, § 99, was modified
to reflect contemporary national trends in 1951, when the
Legislature “adopted a statutory policy based upon what
is known in the insurance field as the ‘standard policy,’

a form originally adopted in New York in 1943.” In–
Towne Restaurant Corp. v. Aetna Cas. & Sur Ins. Co., 9
Mass.App.Ct. 534, 540 (1980). The standard policy provides
protection to policyholders who may otherwise be subject to
arcane and esoteric, albeit unambiguous, liability exclusions.
See Cardin, 394 Mass. at 453 (“[T]his is not a typical arms'
length contract; it is one mandated by statute and reduced to
a form standardized across the Commonwealth ... Therefore,
no matter how explicit the exclusionary language may be,
it cannot prevail if it is contrary to the statutory language
or the legislative policy ...”). Cf. Surrey, 384 Mass. at 177
(“We believe it is wholly inconsistent with this broad remedial
purpose to permit the insurer to evade mandated coverage by
erecting an artificial, arbitrary barrier to recovery”).
Several liability exclusions are explicitly included in the
standard policy, allowing insurers to deny coverage under
specific circumstances. G.L.c. 175, § 99 (Twelfth). For
example, “neglect of the insured to use all reasonable means
to save and preserve the property at and after a loss” may
be grounds for denial of coverage, in addition to cases where
“the hazard is increased by any means within the control
or knowledge of the insured.” Id. Moreover, in the plain
language of the statute, the policy “shall be void if, whether
before or after a loss, the insured has wilfully concealed or
misrepresented any material fact or circumstance concerning
this insurance or the subject thereof, or the interest of the
insured therein, or in case of any fraud or false swearing by
the insured relating thereto” (emphasis added). Id.
The statutory language precludes coverage due to Bryan's
conduct if, and only if, he falls within the statutory definition
of “the insured.” By intentionally causing damage to his
home, Bryan neglected “to save and preserve the property,”
he increased “the hazard” to the property by “means within
his control,” and, under oath, he “misrepresented ... material
fact[s] and circumstance[s] concerning” the cause of the
fire. Id. If, however Bryan is not within the definition of
“the insured,” the parties do not dispute that Jonathan and
Tammy are entitled to coverage. Unfortunately, the standard
policy does not provide a definition of “the insured,” despite
the term's appearance several times throughout the statute.
Id. Whether the Halls are entitled to coverage is entirely
dependent on the correct interpretation of this term.
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*5 Preferred Mutual argues that, in the context of G.L.c. 175,
§ 99, “the insured” refers to all people entitled to coverage
under the standard policy. The argument relies primarily on
the continued recognition by Massachusetts courts of the
right of insurance companies to deny coverage to an innocent
co-insured in cases where the intentional misconduct of an
insured causes damage to property covered by an insurance
policy. See Kosior v. Continental Ins. Co ., 299 Mass. 601,
604 (1938) (“We think the policy in question was joint and
that the plaintiff cannot recover. The act of her husband in
burning the insured buildings was an act of the ‘insured,’ and
as such it was a fraud upon the defendants which rendered the
policies void in accordance with their terms”). This argument,
however, requires an expansive reading of Kosior and its
progeny.
Defendant cites USF Ins. Co. v. Langlois, 86 Mass.App.Ct.
44, for the proposition that an innocent co-insured is barred
from recovery by the acts of a joint policyholder. See id.
at 47. The court's analysis in Langlois only follows the
rule in Kosior that, where “the co-insured's interests in an
insurance policy are joint and non-severable, the innocent coinsured may not recover fire insurance after the blamable coinsured intentionally burned the covered property.” Langlois,
86 Mass.App.Ct. at 47. The presumption that the insured
share joint obligations under an insurance policy is rooted
in a joint and non-severable interest in the property. Id. See
Richards v. Hanover Ins. Co., 250 Ga. 613, 614 (1983) (“Most
of the older cases denied recovery to an innocent co-insured
spouse on the theory that spouses who hold joint interests
in insured property have a joint obligation to refrain from
defrauding the insurance company so that the fraud of one
spouse necessarily becomes the fraud of the other” [citing
Kosior, 299 Mass. at 603–04] [emphasis added] ). But cf.
Yerardi v. Pacific Indem. Co., 436 F.Sup.2d 223, 248 n.10
(D.Mass.2006) (“The issue whether there is joint ownership
of the land does not seem to be controlling in Kosior. Rather,
it is the fact that the insurance policy was a joint policy which
was critical to the court's conclusion” [citing Kosior, 299
Mass. at 604] ).
In this case, however, Preferred Mutual does not argue that
Bryan holds a joint and non-severable interest in his parents'
property, nor that his interest in the policy was co-extensive
with that of his parents. Therefore, it is not clear that under the
Kosior holding, Bryan's intentional acts should be imputed to
Jonathan and Tammy to limit the availability of coverage.

Furthermore, Kosior is not dispositive as to the intent of the
Legislature in enacting the standard fire insurance policy,
G.L.c. 175, § 99. See Yerardi, 436 F.Sup.2d at 247 (“[I]t
is unclear whether Massachusetts statutory law mandates
coverage for innocent co-insureds ...”). Legislatures in other
states have allowed coverage for innocent co-insureds under
their respective statutory standard fire policies. See, e.g., Lane
v. Security Mut. Ins. Co., 747 N.E.2d 1270, 1272 (N.Y.2001);
Sager v. Farm Bureau Mut. Ins. Co., 680 N.W.2d 8, 14 (Iowa
2004). Despite the fact that Kosior is still good law in the
Commonwealth, I do not find it controlling as to whether
Bryan's conduct may prevent Jonathan and Tammy from
recovering under the insurance policy.

5. Interpretation of the Standard Policy
*6 The intent of the Legislature must be assessed under
“the fair meaning of the language used, as applied to the
subject matter.” Bilodeau, 392 Mass. at 541, quoting Save–
Mor Supermarkets, Inc ., 359 Mass. at 226. By permitting
insurance companies to include a term denying coverage to
“the insured” where the intentional conduct of “the insured”
caused the fire, the Legislature intended to allow insurers
to exclude coverage in some cases. It is not clear whether
the Legislature intended to allow for the exclusion of all
individuals covered under the policy due to the intentional
acts of any one covered individual; the Legislature chose to
use the term “the insured” in lieu of a more inclusive term,
such as “any insured,” or a more restrictive term, such as
“named insured.” See Jacobs v. United States Fid. & Guar.
Co., 417 Mass. 75, 78 (1994) (“ ‘Named insured’ has a clear
and explicit meaning. It is the individual or entity who is listed
on the declarations page”).
The Massachusetts standard policy, while based on the New
York standard policy, is not identical to it. The use of the term
“the insured” and the relevant exclusions are the same in both
states. Deviations from the New York standard policy must be
construed as intentional. See In–Towne Restaurant Corp., 9
Mass.App.Ct. at 540–41 (“[W]e cannot consider the omission
of this clause to be accidental”). Likewise, it is prudent to
interpret similarities with the New York statute as reflecting
the Legislature's intent that the terms be interpreted similarly.
The standard policy as it appears across the country should be
interpreted with deference to the interpretation of other states.
Pappas Enters. v. Commerce & Indus. Ins. Co., 422 Mass.
80, 82–83 (1996) ( “We decline to interpret language used
in a national standard policy to have a special Massachusetts
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meaning simply because of an implication that could be
derived from an uncertain legislative history”). Because the
Legislature chose some but not all provisions, we can assume
that the similarities are likewise intentional.
Furthermore, an overly inclusive interpretation of “the
insured” would lead to the potential for absurd limitations
on coverage. See Botello v. Massachusetts Port Auth., 47
Mass.App.Ct. 788, 791 (1999) (“We do not attribute to the
Legislature a statutory scheme leading to an absurd result”).
For example, a fire insurance policy by its terms could cover
the property of all individuals who enter the property lawfully,
and thus the exclusion could apply when a guest or worker
is permitted on the property and commits arson to conceal
their commission of another crime. This construction would
not serve the purpose of the standard policy. See Cardin, 394
Mass. at 453. While the interpretation pursued by Preferred
Mutual is not absurdly broad to this degree, it is nonetheless
clear that the Legislature intended that the term be bounded.
For more insight into the meaning of the term in the context of
the standard policy, it is helpful to examine other instances in
which the term appears. The statute provides that “[t]he policy
shall be cancelled at any time at the request of the insured ...”
G.L.c. 175, § 99 (Twelfth). It is unlikely that the Legislature
intended for a policyholder's adult resident son to have the
power to cancel the policy at his own election and collect a
pro rata refund of the premium. The Legislature apparently
did not intend the meaning of the term “the insured” to include
all persons whose property was protected by a policy. While
it is not exceedingly clear whom the Legislature intended
to include in the meaning of the term, it appears that Bryan
was not meant to be “the insured” under the meaning of the
standard policy.

and copying” 3 from six persons residing at the premises,
including a minor, was permissible and reasonable under the
policy requirement that the Halls cooperate with investigative
proceedings upon the occurrence of a loss, or constituted
an unlawful invasion of privacy or a breach of contract.
There are also genuine issues of material fact as to whether
or not Preferred Mutual's investigative efforts and denial of
coverage constituted unfair or deceptive business practices
under G.L.c. 176D, § 3.
3

Plaintiff's 93A demand letter, appended to their
Complaint as Exhibit D.

ORDER
For the foregoing reasons, it is hereby ORDERED:
(1) that defendant's motion for summary judgment is
DENIED; and
(2) that plaintiffs' cross motion for summary judgment is
ALLOWED with respect to Count I of plaintiffs' complaint
seeking declaratory judgment.
It is therefore ORDERED that a declaration enter that the
insurance policy issued by Preferred Mutual is in violation of
G.L.c. 175, § 99, and that plaintiffs are entitled to payment of
benefits under the policy of insurance in accordance with the
terms of the insurance policy for damage to their personal and
real property and for the loss of use of their residence.
All Citations

B. Additional Claims
*7 In counts 2, 3, and 4 of their complaint, Jonathan and
Tammy have claimed that Preferred Mutual is liable for an
unlawful invasion of their privacy, breach of contract, and
End of Document

violation of the Massachusetts Consumer Protection Act.
There are genuine issues of material fact as to whether
Preferred Mutual's demand for tax returns, credit card
statements, and “27 categories of documents for examination

Not Reported in N.E.3d, 32 Mass.L.Rptr. 682, 2015 WL
4511760
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Notice, proof, and demand by insured
Insureds' demand letter regarding personal
injury protection (PIP) benefits for chiropractic
services put auto insurer on fair notice of a
possible claim for unreasonable investigation,
where demand letter's reference to insurer's
reservation-of-rights letter, which was a
reference to investigator's statement that the
investigation was still “ongoing” because he
had unidentified “concerns,” indicated insureds'
concern with insurer's unexplained delay.
M.G.L.A. c. 176D.

2011 Mass.App.Div. 285
Massachusetts Appellate Division,
District Court Department, Western District.
1

Isabel Cintron.

Jahaira JUCINO and another 1
v.
COMMERCE INSURANCE
COMPANY and another. 2
2

Juan Paulino.

Cases that cite this headnote

No. 10–ADMS–70014.
|
Heard April 7, 2011.
|
Opinion Certified Dec. 23, 2011.

[2]

Auto
insurer
conducted
unreasonable
investigation into insureds' claims for personal
injury protection (PIP) benefits for chiropractic
services stemming from motor vehicle accident,
so as to constitute an unfair settlement practice,
where insurer never identified or even remotely
suggested how the fact that insureds both
used same insurance agency and were born
in the same year related to any possible
fraud by insureds, insurer did not contact
police officer who was at scene of accident,
insurer's investigation consisted solely of a single
telephone call to one of the insureds, which was
terminated shortly after a language barrier was
encountered. M.G.L.A. c. 176D, § 3(9)(d).

Synopsis
Background: Insureds brought action against auto insurer
after insurer failed to provide personal injury protection
(PIP) benefits for chiropractic services. The District Court
Department, Chicopee Division, Hadley, J., entered judgment
in favor of insureds. Insurer appealed.

Holdings: The Appellate Division,
Department, Gardner, J., held that:

District

Insurance
Investigations and inspections

Court

[1] insureds' demand letter provided insurer with fair notice
of possible claims for unreasonable investigation;

Cases that cite this headnote

[2] insurer's investigation was unreasonable;
[3] insurer's failure to conduct reasonable investigation
injured insureds; and

[3]

[4] attorney's fee awards were not excessive.

Insurance
Investigations and inspections
Insurance
Communications and explanations
Auto insurer's failure to either settle insureds'
personal injury protection (PIP) claims or to
provide reasons for nonpayment pursuant to
statute governing PIP benefits, together with
its failure to conduct a prompt and reasonable
investigation caused the insureds injury by
forcing them to institute litigation so as to entitle

Affirmed.

West Headnotes (4)
[1]

Insurance
Duty to settle or pay

Insurance
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insureds to damages. M.G.L.A. c. 176D, § 3(9);
M.G.L.A. c. 90, § 34M.

Mahlowitz, 456 Mass. 627, 630, 925 N.E.2d 513 (2010);
Northshore Chiropractic v. Commerce Ins. Co., 2010
Mass.App. Div. 168. Jucino owned and operated a motor
vehicle that was struck from behind on March 29, 2007 by
a vehicle driven by Juan Paulino (“Paulino”). Commerce
insured both Jucino's and Paulino's vehicles under standard
liability policies. On April 2, 2007, Jucino's counsel, Attorney
Jon J. Helpa (“Helpa”), faxed to Commerce a letter of
representation and the police report of the accident, which
listed Jucino and Paulino as operators, mentioned no
passengers, and described the cost to repair each vehicle at
more than $1,000.00. On April 3, Attorney Helpa faxed to
Commerce a representation letter for Cintron with the same
police report.

Cases that cite this headnote
[4]

Insurance
Attorney fees
Insurance
Costs and Attorney Fees
Awards of attorney's fees to insureds in the
amounts of $2,500 were reasonable in action
against auto insurer arising from failure to
pay personal injury protection (PIP) benefits
for chiropractic services stemming from motor
vehicle accident; hourly rate of $200 was
reasonable, and the fact that insureds recovered
only nominal damages did not warrant vacation
of fee awards. M.G.L.A. c. 93A, § 1.

3

Cases that cite this headnote

In the Chicopee Division, Docket No. 0720CV0625, Hadley,
J.
Attorneys and Law Firms
Jon J. Helpa, Esq., Holyoke, MA, for Plaintiffs.
David O. Brink, Esq., Smith & Brink, P.C., Braintree, MA,
for Commerce Ins.
Before BRENNAN, P.J., GARDNER & NOONAN, JJ.

OPINION
GARDNER, J.
*1 The defendant, Commerce Insurance Company
(“Commerce”), has appealed the judgments entered for
the plaintiffs, Jahaira Jucino (“Jucino”) and Isabel Cintron
(“Cintron”), on their claims under G.L. c. 176D and G.L.
c. 93A arising from Commerce's alleged unreasonable
investigation of their claims for Personal Injury Protection
(“PIP”) benefits for chiropractic services.
We summarize the trial judge's findings and the uncontested
facts of record. 3 Millenium Equity Holdings, LLC v.

Minor and immaterial discrepancies exist between the
transcript and trial court's findings in terms of dates
and the specific means of communication between the
parties. Unlike the trial judge, this Division has been
provided with only three of the seventeen exhibits, which
we have no doubt support the court's recitation of the
relevant dates and means of exchange.

That same day, April 3, 2007, Commerce received two loss
notices from Joseph Cherniak Insurance Agency (“Cherniak
Insurance”), the insurance agency for both Jucino and
Paulino. While Jucino's loss notice indicated that she had
a passenger and that both were claiming injuries, Paulino's
notice listed no passengers or injuries. Commerce assigned
Jucino's and Cintron's claims to adjuster Nicole Keller
(“Keller”), who devised an “action plan” to contact Paulino
for screening, Attorney Helpa for injury and treatment status,
and Commerce's adjuster for Paulino regarding liability and
damages. These calls were made by April 6, 2007.
On April 11, 2007, Jucino's vehicle was appraised, and the
repair cost was estimated at $1,161.34. On April 30, 2007,
Commerce received bills, totaling $970.00, from Broad Street
Chiropractic (“Broad Street”) for treatment to Jucino from
April 4, 2007 to April 27, 2007.
On May 1, 2007, Keller called Attorney Helpa to inquire
about his clients' medical treatment and to ask about formal
PIP applications. Attorney Helpa responded that Jucino and
Cintron had not yet signed their PIP applications, and that
they continued to be treated at Broad Street. That same day,
Keller requested that Jucino's and Cintron's claims be referred
to Commerce's Special Investigations Unit (“SIU”), and the
claims were transferred to SIU adjuster Shane Eldredge
(“Eldredge”).
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On May 2, 2007, Eldredge sent a letter to Attorney
Helpa stating that Commerce had “some concerns” about
the information presented regarding the accident; that its
investigation had yielded information indicating that the
claim may not be covered; that its investigation was ongoing;
and that it was reserving all rights and defenses.
*2 Commerce thereafter received Jucino's and Cintron's
PIP forms, dated May 4, 2007. On May 7, 2007, it also
received bills from Broad Street, totaling $740.00, for
treatment of Cintron from April 4, 2007 to May 3, 2007.
Upon receipt, Commerce sent both Jucino's and Cintron's
bills to a third-party company who, apparently, provides
rate comparisons for insurance companies. That company
recommended reductions in payments of $94.09 for Jucino's
bills and $29.15 for Cintron's.
On May 15, 2007, Attorney Helpa sent a letter pursuant to
G.L. c. 93A and G.L. c. 176D to Commerce, asserting that
it both failed to pay PIP benefits and issued a reservationof-rights letter without providing any reason. Eldredge
responded in a letter dated May 30, 2007. He stated that
Commerce has a duty to its policyholders to investigate
thoroughly all claims, and that it maintains an SIU to
investigate suspicious claims to combat insurance fraud.
Eldredge also responded that he notified Attorney Helpa
on May 2, 2007 that the claims had been referred to SIU.
In addition, there were references in Eldredge's letter to
discussions between Eldredge and Attorney Helpa regarding
the plaintiffs' willingness to submit to an examination under
oath; Eldredge suggested that these caused a delay in the
investigation. Finally, Eldredge stated that the reservationof-rights letter informed Attorney Helpa that Commerce had
“some concerns” about the claims. He also stated, incorrectly,
that he specifically mentioned in the reservation-of-rights
letter that one of his concerns was Jucino and Paulino both
being insured by Cherniak Insurance. In any event, the
response letter added that, in addition to sharing an insurance
agency, both Jucino and Paulino were born in 1975, “raising
concerns that these parties may know each other.”
On August 27, 2007, in a six-count complaint, the plaintiffs
sought damages for their personal injuries resulting from
Paulino's negligence, for Commerce's breach of contract in
failing to pay PIP benefits under Jucino's policy, and for
Commerce's unfair claims settlement practices in violation of
G.L. c. 176D and G.L. c. 93A. Default judgments in favor of
the plaintiffs on their negligence claims were entered on May

10, 2009. The parties then filed a joint stipulation of dismissal
of the plaintiffs' PIP claims on October 20, 2009.
A jury-waived trial was held on October 20, 2009 on
the remaining G.L. c. 93A claims. In an extended pretrial
exchange, the judge and the parties identified the issue before
the court, based on the plaintiffs' complaint and their G.L.
c. 93A demand letter, as whether Commerce had violated
G.L. c. 176D and G.L. c. 93A between April, 2007, when
Commerce received the plaintiffs' PIP claims, and May, 2007,
when it responded to their G.L. c. 93A demand letter without
agreeing, or justifying its refusal, to pay their claims. Only
Eldredge testified. He stated that, upon receiving the PIP
file, he saw “areas of concern,” namely, that neither the
police report nor Paulino's loss notice identified a passenger
in Jucino's vehicle, that the damage to Jucino's vehicle was
minimal, and that both Jucino and Paulino were insured by
Cherniak Insurance and were born in the same year. Eldredge
also claimed that he “had previously been made aware” that
Broad Street was subject to an investigation by the National
Insurance Crime Bureau.
*3 The trial court found for the plaintiffs. In a memorandum
of decision, the court reasoned that Commerce had received
reasonable proof of the fact and amount of the plaintiffs'
chiropractic expenses, and therefore, pursuant to G.L. c. 90,
§ 34M, should either have paid the bills within ten days or
provided notice of its intent not to pay with a statement of
reasons. Instead, despite his “areas of concern,” Eldredge did
“virtually nothing to confirm or dispel his supposed concern
that Cintron was a ‘jump-in.’ “ Nor did he communicate that
concern to Attorney Helpa. The court also found that, in the
course of its investigation, Commerce failed to follow its
own performance standards in referring the claim to SIU 4 ;
that Commerce “quickly aborted” its one telephone call to
Paulino because of language difficulties; and that Commerce
failed to contact either Cherniak Insurance or the officer
who filed the police report to determine whether the lack
of reference to Cintron was significant. The court concluded
that Commerce's “reliance on what were essentially hunches
and its failure to promptly act on them were unfair claims
settlement practices and acts in violation of G.L. c. 93A.”
4
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there are discrepancies that “raise substantial questions
of fraud” or when “a combination of minor discrepancies
occur which cannot be resolved.”

The trial was restricted to the events of April and May, 2007,
and there was no evidence of a dollar amount of any monetary
loss for that period. The court therefore awarded only nominal
damages of $25.00, which he doubled upon finding a lack of
good faith. He also awarded Jucino and Cintron $2,500.00
each in attorney's fees. After denying Commerce's posttrial
motions, separate judgments were entered on March 3, 2010.
This appeal followed.
[1] 1. Commerce argues that the trial court's finding that
it failed to conduct a reasonable investigation in violation
of G.L. c. 176D and G.L. c. 93A exceeded the scope of
activities complained of in the demand letter. The requirement
of specificity in a demand letter pertains to the practices
complained of, not the legal basis for the claim. Casavant
v. Norwegian Cruise Line Ltd., 460 Mass. 500, 506, 952
N.E.2d 908 (2011). In this case, the demand letter stated
that Commerce had violated G.L. c. 176D and G.L. c. 93A,
which prohibit unfair and deceptive acts or practices in the
investigation and settlement of claims, by both failing to
pay PIP benefits and sending a reservation-of-rights letter
without providing a reason. To support the allegation of an
unreasonable investigation, the demand letter also noted that
the police report indicated an excess of $1,000.00 in property
damage to Jucino's vehicle. The demand letter's reference to
Eldredge's reservation-of-rights letter was a reference to his
statement that the investigation was still “ongoing” because
he had unidentified “concerns,” indicated plaintiffs' concern
with Commerce's unexplained delay, and put Commerce on
fair notice of a possible claim for unreasonable investigation
under G.L. c. 176D.
[2] 2. Commerce asserts error in the trial court's finding that
it failed to conduct a reasonable investigation in good faith in
violation of G.L. c. 176D and G.L. c. 93A. “Resolution of a
G.L. c. 93A claim, including the issue of bad faith, depends
on a factual determination of the defendant's knowledge and
intent.” O'Leary–Alison v. Metropolitan Prop. & Cos. Ins.
Co., 52 Mass.App.Ct. 214, 217, 752 N.E.2d 795 (2001). “We
will not disturb a judge's ultimate finding in a c. 93A claim
unless the finding is clearly erroneous or inconsistent with the
relevant legal standards.” O'Sullivan v. Hingham Mut. Fire
Ins. Co., 2009 Mass.App. Div. 154, 157, quoting Clegg v.
Butler, 424 Mass. 413, 420, 676 N.E.2d 1134 (1997).

*4 To prevail in an action for unfair settlement practices
under G.L. c. 176D, § 3(9)(d), plaintiffs must show
that the defendant “refus[ed] to pay claims without
conducting a reasonable investigation based upon all
available information.” In this case, Commerce's refusal
was premised on baseless assumptions. First, Commerce
never identified or even remotely suggested how the fact
that Jucino and Paulino both used Cherniak Insurance and
were born in the same year related to any possible fraud
by Jucino or Cintron. Second, despite Commerce's alleged
concern that Cintron was a “jump-in,” no one from Commerce
ever contacted the police officer who was at the scene
or Cherniak Insurance to confirm whether Cintron was a
passenger. Rather, Commerce's investigation consisted of
a single telephone call to Paulino, which was terminated
shortly after a language barrier was encountered. Finally,
as to Eldredge's awareness of a National Insurance Crime
Bureau alert, Commerce did not include this exhibit in the
record appendix. The trial judge found that the alert noted
that Broad Street had been purchased by “John E. Maslar,
D.C.,” who was reportedly under investigation for possible
excessive and fraudulent billing. Eldredge admitted, however,
that he never checked during April and May, 2007 whether the
chiropractor treating the plaintiffs was the same chiropractor
under investigation. In fact, the chiropractors were not the
same. The alert had been of possible fraud by a Dr. John “E.”
Maslar. The plaintiffs in this case were treated by a Dr. John
“F.” Maslar. 5
5

Commerce also argues that the trial judge erroneously
suggested in his ruling that an insurance company, in
issuing a reservation-of-rights letter, responding to a G.L.
c. 93A demand letter, or advising a medical provider or
claimant of the status of payment of medical bills, must
divulge the specific facts underlying its investigation of
a claim. It is unnecessary to address this contention in
view of the dispositive conclusion of the inadequacies of
Commerce's purported investigation.

[3] 3. Commerce argues that the plaintiffs failed to prove
injury or loss caused by its inadequate investigation of their
PIP claims. General Laws c. 176D, § 3(9) and G.L. c.
93A “were enacted to encourage the settlement of insurance
claims ... and discourage insurers from forcing claimants into
unnecessary litigation to obtain relief.” Chery v. Metropolitan
Prop. & Cos. Ins. Co., 79 Mass.App.Ct. 697, 699, 948 N.E.2d
1278 (2011), quoting Clegg, supra at 419, 676 N.E.2d 1134.
In this case, Commerce's failure either to settle the plaintiffs'
PIP claims or to provide reasons for nonpayment under G.L.
c. 90, § 34M, together with its failure to conduct a prompt
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by the plaintiffs, the court awarded Jucino and Cintron
$2,500.00 each in attorney's fees.

and reasonable investigation under G.L. c. 176D, caused the
plaintiffs injury by forcing them to institute litigation. See
Hershenow v. Enterprise Rent–A–Car Co. of Boston, 445
Mass. 790, 801, 840 N.E.2d 526 (2006), quoting Aspinall
v. Philip Morris Cos., 442 Mass. 381, 401, 813 N.E.2d
476 (2004) (causation established where tortfeasor's conduct
“could reasonably be found to have caused a person to
act differently from the way he [or she] otherwise would
have acted”). See also Columbia Chiropractic Group, Inc.
v. Trust Ins. Co., 430 Mass. 60, 65, 712 N.E.2d 93 (1999)
(unreasonable delay in paying bills submitted under G.L. c.
90, § 34M may violate G.L. c. 93A).
[4] 4. Commerce argues that the trial court awarded
excessive attorney's fees. As the prevailing parties on their
G.L. c. 93A claims, Jucino and Cintron were entitled to
awards of reasonable attorney's fees. The guidelines for
determining a reasonable attorney's fee authorized by statute
have been set forth in Heller v. Silverbranch Constr. Corp.,
376 Mass. 621, 629, 382 N.E.2d 1065 (1978), and in
Linthicum v. Archambault, 379 Mass. 381, 388–389, 398
N.E.2d 482 (1979). “The amount of a reasonable attorney's
fee ... is largely discretionary with the judge, who is in the best
position to determine how much time was reasonably spent on
a case, and the fair value of the attorney's services.” Fontaine
v. Ebtec Corp., 415 Mass. 309, 324, 613 N.E.2d 881 (1993).
*5 In this case, Attorney Helpa submitted two affidavits
of attorney's fees, requesting $18,600.00 and $2,100.00,
respectively. Both parties filed memoranda. After hearing and
in a written decision, the court found that the hourly rate of
$200.00 was reasonable in the community given the nature
of the matter and the experience of the attorney involved.
He also limited his award only to those efforts related to
the plaintiffs' G.L. c. 93A recovery. After considering the
appropriate guidelines, including the limited result obtained
End of Document

Commerce's first argument that the awards of attorney's fees
were excessive because the plaintiffs failed to prove loss
or injury is without merit for the above stated reasons. Its
second argument that the awards are excessive given that the
plaintiffs recovered only nominal damages is also without
merit. “[N]either the amount of the fee, standing alone, nor
the relationship between the fee and damages awarded, by
itself, is a basis for vacating the fee award.” Killeen v. Westban
Hotel Venture, LP, 69 Mass.App.Ct. 784, 796, 872 N.E.2d
731 (2007). Further, we observe that the trial judge focused
with sufficient precision on the relationship between the fee
requested and the results the litigation achieved. Id. at 795–
796, 872 N.E.2d 731.
5. Finally, we find no abuse of discretion in the trial court's
denial of Commerce's motion to alter or amend the judgment,
or for a new trial, on the grounds of the plaintiffs' failure
to prove injury or an unreasonable investigation. An abuse
of discretion arises where the court has “failed to exercise
an honest and reasonable judgment in accordance with the
controlling principles of law.” Hartmann v. Boston Herald–
Traveler Corp., 323 Mass. 56, 60, 80 N.E.2d 16 (1948). No
such abuse has been shown in this case.
Judgment affirmed.
So ordered.
All Citations
Not Reported in N.E.2d, 2011 Mass.App.Div. 285, 2011 WL
6890187
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is denied and judgment shall enter declaring the rights and
obligations of each party and the damages as found by the
jury.

14 Mass.L.Rptr. 559
Superior Court of Massachusetts.
JOHN HANCOCK PROPERTY
AND CASUALTY INSURANCE CO.,
v.
David H. SCANNELL et al.

BACKGROUND
The jury was presented evidence of the following.

No. 971172.
|
Jan. 8, 2002.

MEMORANDUM OF DECISION AND ORDER [On
Plaintiff's Motion for Judgment Notwithstanding Verdict]
ELIZABETH BOWEN DONOVAN, Justice of the Superior
Court.
*1 This case was submitted to the jury on the plaintiff, John
Hancock Property and Casualty Insurance Company's (John
Hancock), claims against the insured defendant, David H.
Scannell (Scannell Sr .), alleging misrepresentation, breach
1

of contract and fraud together with the counterclaim of
violation of G.L.c. 93A and c. 176D in resolving a claim
under an automobile insurance policy. The jury determined
that David H. Scannell misrepresented the principal place of
garaging the motor vehicle when he applied for insurance,
breached the insurance policy by failing to cooperate with the
insurer during the investigation of the claim and submitted
false information with the intent to defraud the plaintiff in
order to obtain uninsured motorists benefits, personal injury
protection benefits and medical payments. The jury awarded
Thirty Thousand Three Hundred and One Dollars ($30,301)
in damages.
1

The counterclaim for deceit was waived before trial. The
counterclaim was reserved by the court along with the
declaratory judgment.

The counterclaim was submitted to the jury which found
the plaintiff in violation of G.L.c. 93A and the violation
was knowingly or willfully committed. The plaintiff filed
a motion pursuant to Mass.R.Civ.P. 50(b) for judgment
notwithstanding the verdict. The defendants move to report
the case.
For the following reasons the motion for judgment
notwithstanding the verdict is allowed, the motion to report

On June 25, 1996, while Scannell Jr., 2 an adult, operated his
bicycle, he was struck by an uninsured driver. Scannell Jr. is
the son of Scannell Sr., who is insured by John Hancock. After
the accident, Scannell Sr. submitted claims to John Hancock
under P.I.P (personal injury protection), medical pay and
uninsured motorist provisions of Scannell Sr.'s automobile
insurance policy. John Hancock paid $8,000 on the P.I.P.
and $25,000 under the medical pay on the representation by
Scannell Sr. that Scannell Jr. was a member of his household.
Scannell Sr. had uninsured coverage of $250,000 for which
he filed a claim.
2

There is no question the injuries were catastrophic.

While investigating the claim, John Hancock noted a
difference between Scannell Sr.'s residence and principal
place of garaging.
In 1992, Scannell Sr. lived with his wife at the their marital
home at 210 Pleasant Street in Weymouth. In November
of 1992, the Probate Court ordered Scannell Sr. to vacate
the 210 Pleasant Street home. After the order, Scannell Sr.
applied for and received emergency housing at a federally
subsidized complex in Quincy. His request for emergency
housing was premised on his marital problems. Scannell Sr.
lived in Quincy from 1992 until 1995.
In September of 1995, Scannell Sr. signed and submitted
an application for insurance to John Hancock which listed
his residential address as 540 Hancock Street, Suite 530
in Quincy, but the principal place of garaging of his
vehicle at 210 Pleasant St., Weymouth. Scannell Sr. was the
only operator listed on the policy. The premium based on
Weymouth as the principal place of garaging was $1,190.
*2 In November of 1995, Scannell Sr. again applied
for emergency housing. Scannell Sr. received housing in
Charlestown where he lived from 1995 until his death in 2001.
Scannell Sr. paid $75 a month to park his insured vehicle at the
Charlestown residence. The premium for garaging his vehicle
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for three months in Quincy and nine months in Charlestown
would have been $1,810.

indicating he lived at 210 Pleasant St., Weymouth as of June
25th.

The family suggests Scannell Sr. rented the Quincy and

John Hancock assigned the case to an investigator because
of the discrepancies. The Registry of Motor Vehicles had
Weymouth as the address for Scannel Sr.'s license and
registration. The records at Boston City Hall for 1995 and
1996 record him as residing in Charlestown. The property
managers for both Quincy and Charlestown were contacted
regarding his application for housing. The dates of his tenancy
and the location of his parking space were obtained from both
locations. The records of the Probate Court were obtained
from the separation action.

3

Charlestown apartments for medical purposes. However,
the relevant records indicate that at the time of the accident
Scannell Sr.'s cancer had been in remission for several years.
The records further show that Scannell Sr. was separated from
his wife. She filed an affidavit in the Probate Court case
claiming Scannell Sr. did not live with her since 1992, he did
not contribute to the support of the family, and he received
only social security. There is no evidence that Scannell Sr.
provided financial support to Scannell Jr. between 1992 and
1997. Scannell Jr. did not live with his father during this time
period.
3

Scannell Sr. frequently went to the hospital for cancer
treatment.

The Scannells assert that although Scannell Sr. was forced
to vacate the marital home due to excessive drinking, 4 he
never relinquished the Weymouth home as the center of his
domestic and social life. Testimony which the jury did not
accept as credible from the Scannell family 5 revealed that
Scannell Sr. regularly stayed at the Weymouth home where
he interacted with and cared for his grandchildren. The house
at 210 Pleasant was owned by Scannell Sr. and his wife.
The tax bills and phone bill 6 remained in Scannell Sr.'s
name. Scannell Sr.'s license and car registration contained
the Weymouth address. He also had the oil changed at a
Weymouth gas station.
4

5

6

When Mrs. Scannell filed for divorce which she did not
pursue, Scannell Sr. was required to vacate the marital
home.

The insurer requested a statement under oath which was given
in the presence of Scannell's attorney at which he insisted
he lived at the Weymouth address. He did not know where
Scannell Jr. worked. He stated his family did not live with him
either in Quincy or Charlestown. He refused to sign a release
for records including his medical records. The Weymouth
Town Hall listed Scannell Sr. as a registered voter for 1993 but
not for the years 1994 through 1996. The census cards filed by
Mrs. Scannell during 1994 through 1996 did not list Scannell
Sr. as a resident of Weymouth. Being a six-year member of
the Board of Selectmen she recognized the importance of
accurate data. Quincy City Hall listed him as a resident and
voter for 1993 through 1995. His insurance agent's file was
inspected for the policy change notice. It bore a different
date than the one proffered by Scannell Sr. The agent was
shown the difference and stated Scannell wanted the date
consistent with the accident. The agent was unaware that he
resided in Quincy and Charlestown. The agent refused to give
a recorded statement. As a result of the investigation John
Hancock decided to file a complaint for declaratory relief.
*3 During the course of litigation, records were obtained
from the Quincy Housing. No spouse is listed by Scannell Sr.
on the application form. He also indicated he did not own a
home. On his application he was listed as the only occupant.

Mrs. Scannell testified she owned a dress shop which
was opened seven days per week from 9:00 a.m. until
9:00 p.m. She was present during business hours until
she closed the shop in March 1997.
The phone bill for the Charlestown apartment went to the
Charlestown address.

In May 1996 Scannell Sr. filed a claim for a motor vehicle
accident where he listed his residential address as 540
Hancock Street when in fact it was Charlestown. On July
16, 1996, after his son's accident, Scannell Sr. submitted to
his insurance agent a back-dated change of address form

His application for housing in Charlestown contains a
statement Scannell was homeless and living on his nephew's
couch in West Roxbury. He left blank the question regarding
home ownership. The bank records from Weymouth Savings
contained a cancelled check dated July 15, 1996 to his
insurance agent and the Quincy address is crossed out and the
Weymouth address is written in. None of the other checks in
the batch had the address altered.
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The hospital records were subpoenaed as a result of the
litigation. Beginning in December 1992 the Brigham and
Williams Hospital records indicate Scannell Sr. was legally
separated and living in Quincy. One note indicates he was not
welcomed at home. The VA records indicate he was divorced
and living with a friend. An entry on May 17, 1996 contains
his Charlestown telephone number.
Scannell Jr. lived in an apartment during the late 1980s and
early 1990s. For approximately one year he lived in Quincy
near the MBTA with a roommate. On June 5, 1996 Scannell
Jr. was removed from the house. His father was not present
during this incident.

DISCUSSION
The defendants seek a declaration that (1) Scannell Jr. was
a member of Scannell Sr.'s household, (2) the principal
place of garaging of Scannell Sr.'s car was 210 Pleasant St.,
Weymouth and (3) John Hancock breached the insurance
contract by failing to pay the uninsured motorist coverage.
In the alternative they request the case be reported. John
Hancock moves for judgment notwithstanding the verdict on
the 93A counterclaim.
A. Household Member Claim
Scannell Sr.'s policy reads: “household member ... means
anyone living in your household who is related to you by
blood, marriage or adoption ...” Scannell Jr. never lived
with his father either in Quincy or in Charlestown. The
defendants contend Scannell Sr.'s household was not Quincy
or Charlestown but rather 210 Pleasant St. Weymouth. They
rely on Vaiarella v. Hanover Ins. Co., 409 Mass. 523, 576
(1991). John Hancock argues Scannell Sr.'s household was
where he lived, Charlestown. The jury concluded Scannell
Sr. lied on his application for insurance when he indicated
the principal place of garaging was Weymouth. Further the
jury decided he submitted false information with the intent to
defraud the insurance company in order to obtain benefits for
his son when he asserted his household was Weymouth.
The thrust of the defendant's argument is that the term
“household member” should be interpreted in an expansive
way because of the different living arrangements and Scannell
Jr. should not be penalized because of any wrongdoing
found by the jury regarding the actions of Scannell Sr. The
defendants claim that Scannell Sr. did laundry in Weymouth,

slept there occasionally, received his social security check
there, had his car serviced in Weymouth and babysat
the grandchildren. These facts they allege support their
contention Weymouth was his household, his residence. The
jury did not accept this evidence as credible.
*4 The specific issue of whether a family member was
“living in” the named insured's “household” so as to qualify
for uninsured motorists' coverage is a question of law, only
where the underlying facts and circumstances of the insurance
claim are uncontroverted or have been judicially determined.
Vaiarella v. Hanover Ins. Co., 409 Mass. 523, 526 (1991).
Here there was a controversy as to whether Scannell Sr.'s
household was 210 Pleasant St., Weymouth or Charlestown.
It is uncontroverted that Scannell Jr. lived in Weymouth but
was this his father's household? The jury concluded it was
not. That controverted issue has been resolved. Therefore in
applying the policy to the facts since Scannell Sr.'s household
was not Weymouth and there was no evidence that Scannell
Jr. lived in Charlestown then Scannell Jr. was not a household
member.
The defendants argue there is no bright line test for
the determination of a claimant's status as a household
member. That is accurate. However as the Court stated:
“[B]ecause modern society presents an almost infinite variety
of possible domestic situations and living arrangements,
the term ‘household member’ can have no precise or
inflexible meaning.” [Citations omitted.] Analysis of the issue
necessarily must proceed on a case-by-case basis with an
evaluation of all relevant factors. Id. at 526-27.
In this Commonwealth as well as in other states, “the
predominant relevant factors to be considered in resolving
this issue include the nature of the claimant's relationship
to the named insured, the individual's physical presence in
or absence from the named insured's dwelling place, the
degree of the individual's economic dependence upon the
named insured, and the intention of the named insured and
the claimant with respect to the permanence of the latter's
living arrangements. See Annot., Who is a “Member” or
“Resident” of Same “Family” or “Household,” Within No
Fault or Uninsured Motorist Provisions of Motor Vehicle
Insurance Policy, 96 A.L.R.3d 804, 807 (1979).” Gianely v.
Travelers Ins. Companies, 1995 Mass.App.Div. 155 (1995)
(insured lived in Andover and son returned to insured's house
after a fire in his apartment).
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The jury was presented with evidence of each factor. They
concluded that Weymouth was not Scannell Sr.'s household.
The unrebutted evidence was that Scannell Sr. did not
contribute financial support to his son nor was the son
economically dependant on his father.
Notwithstanding the family's attempt to change the nature of
Scannell Sr.'s relationship, at no time did Mrs. Scannell ever
return to Probate Court to vacate the removal order. In fact,
she was aware of his continuous drinking and from as early
as 1977 warned him to stop drinking or leave. If one were to
believe that Scannell Sr. intended to stop drinking and return
to the marital home, that would be insufficient to establish at
the time of the accident the marital home was his household
and where he resided.
*5 The instant case is closest factually to Griffith v. Security
Insurance Company of Hartford, 167 Conn. 450, 356 A.2d
94 (1975), where the home address of the injured son was
different from the home address of his father, the insured
who was divorced for four years from the mother. The issue
was whether the son was a resident of the same household of
the insured. The Court held he was not living in his father's
household even though the father supported the son, took him
on trips, visited them frequently, babysat the children at his
ex-wife's house, kept clothes and a razor there, and had meals
with his children three to seven times a week.
Here Scannell Sr. paid $75 per month to garage his car in
Charlestown from the time he moved there. When he filed a
claim for his motor vehicle accident in May 1996 Scannell
Sr. listed his residence as Quincy not Weymouth. The records
at Boston City Hall list him as a resident of Charlestown
for 1995 and 1996. Mrs. Scannell did not include him in the
Town of Weymouth census for 1994 through 1996. He was
not listed as a voter in Weymouth after 1993. He was listed as
a resident of Quincy from 1993 through 1995. His application
for housing in Charlestown indicates he was homeless and
living on his nephew's couch in West Roxbury. His checks
from his checking account bore the Quincy address. The
hospital records from Brigham and Womens list Quincy as his
residence. An entry in the VA records as late as May 17, 1996
contains his Charlestown telephone number.
In consideration of all the factors set forth above, the only
conclusion is that Weymouth was not where Scannell Sr. lived
and therefore it was not his household. It follows that his
household was in Charlestown at the time of his son's accident

and the son did not live there. Scannell Jr. was not a member
of his father's household.
B. Innocent Claim Issue
The jury determined Scannell Sr. misrepresesnted the
principal place of garaging his motor vehicle and gave
false information with the intent to defraud the insurance
company in order to obtain benefits for his injured son. The
insurance policy contains the following provision regarding
“false information.” “If you or someone on your behalf gives
us false, deceptive, misleading or incomplete information in
any application and if such false, deceptive, misleading or
incomplete information increases our risk of loss, we may
refuse to pay claims under any or all of the Optional Insurance
Parts of this policy. Such information includes the description
and the place of garaging of the vehicle ...”
Even if one could argue that Scannell Sr.'s failure to
change his principal place of garaging his vehicle as he
moved to Quincy and then Charlestown, was not with
the intent to deceive, 7 the issue is whether it was a
material misrepresentation. A material fact is one which
would naturally influence the judgment of the underwriter
in estimating the degree of risk and the setting of
the appropriate premium. Hanover Insurance Company v.
Leeds, 42 Mass.App.Ct. 54, 57 (1997). The evidence was
undisputed that the premium for insurance in Weymouth
was significantly less than what Scannell would have been
charged if he informed the insurer of his change of address.
His misrepresentation of the place of garaging was a material
breach of the contract. John Hancock had an absolute right to
refuse to pay the claim under the optional insurance provision
of the policy.
7

Clearly the evidence warrants as the jury did a conclusion
he intended to deceive.

*6 Scannell Jr. asserts he is innocent of any wrongdoing
which is a correct statement. However, “where the obligation
which a plaintiff seeks to reach arises out of noncompulsory
insurance ... any defence available to the insurer against the
insured is also available against the plaintiff, for the plaintiff
stands in the shoes of the insured.” Foshee v. Insurance
Company of North America, 359 Mass. 471, 472 (1971). Here
not only did Scannell Sr. violate the “false information” clause
of the contract but he also failed to cooperate with the insurer.
As a result the insurer may avail itself of the right to refuse
to pay Scannell Jr. optional insurance parts of the policy as a
result of his father filing false information.
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There was no violation of the insurer's duties and obligations
pursuant to G.L.c. 176D and c. 93A.
C. 93A Claim
The jury verdict that John Hancock engaged knowingly or
willfully in an unfair business practice in the investigation
and settlement of this case cannot stand. The insurer is under
an affirmative duty to investigate, efficiently and effectively,
claims submitted for coverage. Here the insurer paid $8,000
on the P.I.P. and $25,000 under the medical pay on the
representation by Scannell Sr. that Scannell Jr. was a member
of his household. After gathering as much evidence as
possible without the cooperation of the insured, it was not
reasonably clear that there was coverage based on the issue
of household member. The prudent course of conduct was to
seek a declaration of the rights of the parties. John Hancock
sought the declaration by filing this litigation.

End of Document

ORDER
It is hereby ORDERED that the motion for judgment
notwithstanding the verdict is allowed, the motion to report
is denied and judgment shall enter declaring the rights and
obligations of each party and the damages as found by the
jury.
All Citations
Not Reported in N.E.2d, 14 Mass.L.Rptr. 559, 2002 WL
1020686

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

- 92 -

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

5

Liberty Mutual Insurance Company v. Gonzalez, Not Reported in N.E.3d (2017)
34 Mass.L.Rptr. 290

whether the Liberty Mutual policy covered the loss. A nonevidentiary hearing on the motion was held on June 6, 2017.
For the reasons that follow, Gonzalez's Motion for Summary
Judgment is ALLOWED and Liberty Mutual's Motion for
Summary Judgment is DENIED.

34 Mass.L.Rptr. 290
Superior Court of Massachusetts,
Department of the Trial Court, Essex County.
LIBERTY MUTUAL INSURANCE COMPANY
v.
Joel GONZALEZ et al.

II. GOVERNING LEGAL PRINCIPLES

ESCV20151794B
|
June 12, 2017
|
June 8, 2017
James F. Lang, Justice of the Superior Court
I. BACKGROUND
*1 The defendant/counterclaim plaintiff, Joel Gonzalez
(“Gonzalez”), has moved pursuant to Mass.R.Civ.P. 56 for
summary judgment on the issue of liability on his breach
of contract counterclaim against his insurer, the plaintiff/
counterclaim defendant, Liberty Mutual Insurance Company
(“Liberty Mutual”) (Gonzalez's Counterclaim Count I).
Gonzalez also moves for summary judgment as to Liberty
Mutual's request for declaratory relief under Count I of its
complaint, wherein Liberty Mutual seeks a declaration that
Gonzalez's property loss claim is not covered by the Liberty
Mutual insurance policy in place at the time of the loss (Count
I of Liberty Mutual's complaint). Liberty Mutual, in turn, has
moved for summary judgment on its claim for declaratory
judgment, as well as Gonzalez's counterclaims (breach of
contract and, in Counterclaim Count II, violation of G.L.c.
93A). This dispute relates to a fire that co-defendant, Somaly
Yet (“Yet”), started at a house in Lynn, Massachusetts that
she and Gonzalez jointly owned. Both Gonzalez and Yet were
named as insureds on the Liberty Mutual policy. Although
Liberty Mutual alleges that Yet's actions were precipitated
by Gonzalez's just-announced termination of their romantic
relationship and his refusal of her overture to reconcile, it
is undisputed that Gonzalez did not participate in the actual
setting of the fire. Yet pleaded guilty to a charge of arson
(she also pleaded guilty to a charge of assault and battery by
means of a dangerous weapon, relating to a collision between
her vehicle and that of Gonzalez outside the residence
immediately after she set the fire). On those unadorned
and uncontested facts, Gonzalez and Liberty Mutual each
claim entitlement to a ruling as a matter of law regarding

Summary judgment is appropriate when the moving party
demonstrates that there is no genuine dispute of material
fact and that he is entitled to judgment as a matter of law.
Mass.R.Civ.P. 56(c); Pederson v. Time, Inc., 404 Mass. 14,
16–17 (1989). The movant makes this showing by submitting
affirmative evidence that negates an essential element of
the opposing party's case or by demonstrating that the
opposing party has no reasonable expectation of proving an
essential element of his case at trial. Flesner v. Technical
Communications Corp., 410 Mass. 805, 809 (1991). When the
burden of proof at trial would rest on the nonmoving party, the
nonmovant may not rest upon bare allegations or denials in
the pleadings, but must, by probative documentary evidence,
set forth specific facts showing that there is a genuine issue of
material fact for trial. See Pederson v. Time, Inc., 404 Mass.
at 17; Key Capital Corp. v. M & S Liquidating Corp., 27
Mass.App.Ct. 721, 728 (1989), A genuine issue of material
fact exists when the record, giving the benefit of reasonable
doubt to the opposing party, leaves open an issue upon which
reasonable minds could differ. Cassesso v. Commissioner of
Corr., 390 Mass. 419, 422 (1983).
*2 That the parties here filed cross motions for summary
judgment does nothing to alter or amend this standard
of review; it is not decisive of either the lack of factual
controversy, see Bernard J. Basch & Sons v. Travelers Indem.
Co., 392 Mass. 1002, 1003 (1984), or the absence of a need
for further evidentiary exploration of issues at trial. Fidelity
Co-op Bank v. Nova Cas. Co., 726 F.3d 31, 36 (1st Cir.
2013) (citation and internal quotation omitted). It demands
only that the court consider “each motion separately and
draw all reasonable inferences in favor of the respective nonmoving party.” Roman Catholic Bishop of Springfield v. City
of Springfield, 724 F.3d 78, 89 (1st Cir. 2013). See Bernard J.
Basch & Sons v. Travelers Indem. Co., 392 Mass. at 1003. To
that end, the court considers pleadings, deposition transcripts,
answers to interrogatories, admissions on file, and affidavits
in the light most favorable to the applicable non-moving party,
but does not weigh evidence, assess credibility, or find facts.
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contributing concurrently or in any
sequence ... Intentional Loss, meaning
any loss arising out of any act
committed (1) By or at the direction of
an “insured”; and (2) With the intent to
cause loss.

See Mass.R.Civ.P. 56(c); Attorney Gen. v. Bailey, 386 Mass.
367, 370–71 (1982).
A dispute over the proper interpretation of an insurance policy
raises a question of law. Massachusetts Bay Transp. Auth. v.
Allianz Ins. Co., 413 Mass. 473, 476 (1992). See also Cody
v. Connecticut Gen. Life Ins. Co., 387 Mass. 142, 146 (1982)
(“The interpretation of an insurance contract is not a question
of fact for the jury[,]” but “a question of law for the [ ]
judge”). Although generally interpreted in the same manner
as “any other contract,” The Money Store/Massachusetts, Inc.
v. Hingham Mut. Fire Ins. Co., 430 Mass. 298, 300 (1999),
the rules of construction peculiar to insurance contracts apply.
Cody v. Connecticut Gen. Life Ins. Co., 387 Mass. at 146.
Like all contracts, the court is obliged to ask in the first
instance whether the contract, when viewed as a whole, is
clear and unambiguous. See Sullivan v. Southland Life Ins.
Co., 67 Mass.App.Ct. 439, 442 (2006). If it is, the court is
required to construe the express policy language in its plain,
ordinary, and popular sense as a matter of law, so as “to give
reasonable effect to each of its provisions.” Id., quoting J.A.
Sullivan Corp. v. Commonwealth, 397 Mass. 789, 795 (1986).
If, however, an ambiguity lurks in the parties' agreement, it
is a cardinal tenant of insurance contract construction that the
ambiguity is construed in favor of the insured. Hazen Paper
Co. v. U.S. Fid. & Guar. Co., 407 Mass. 689, 700 (1990).
In particular, exclusions are strictly construed so as not to
diminish the protections purchased by the insured. City Fuel
Corp. v. National Fire Ins. Co. of Hartford, 446 Mass. 638,
640 (2006).

III. DISCUSSION
The following facts are drawn from the summary judgment
record. They are undisputed, except where otherwise noted.
Gonzalez and Yet purchased a residence located at 48
Sheridan Street in Lynn, Massachusetts on or about December
5, 2014. Gonzalez and Yet subsequently purchased a
homeowner's policy from Liberty Mutual that covered
damage and/or loss by fire. The policy contained a list of
exclusions. Of significance to this case is the exclusion for
“Intentional Loss,” which provides:

We do not insure for loss caused
directly or indirectly by any of the
following. Such loss is excluded
regardless of any other cause or event

Section I(1)(h).
Shortly before 11:00 A.M. on April 3, 2015, Yet set fire to
the residence after Gonzalez told her that he was ending their
relationship. Soon after she set the fire, Yet was taken into
custody. On April 7, 2015, a designated forensic psychologist
of the Lynn District Court, Dr. Tammy Howe, filed her
evaluation report with the court and testified that Yet not
only met “the standard for commitment for the question of
competency” but also met the “standard for commitment just
based on psychiatric symptoms.” Yet was then committed
to the Dr. Solomon Carter Fuller Mental Health Center
in Boston, and, on April 23, 2015, Dr. Daniel R. Reilly,
a board-certified forensic psychiatrist, determined that Yet
was incompetent to stand trial. Following several weeks of
treatment, Yet was deemed competent to stand trial. Yet later
pleaded guilty to a charge of arson and assault and battery by
means of a dangerous weapon.
*3 When Gonzalez sought payment under the policy,
Liberty Mutual denied his claim on the ground that his
recovery was barred by the intentional loss exclusion. Two
months after denying Gonzalez's claim, Liberty Mutual filed
the instant action seeking a declaration that Gonzalez (Count
I) and Yet (Count II) were not entitled to coverage under the
policy. It also sought a declaration as to the amount owed to
mortgagee M & T Bank (Count III).
Under the express and unambiguous terms of the Liberty
Mutual policy, any loss arising out of an act committed by
“an insured” with the intent to commit a loss is not covered.
On the undisputed facts of record, that exclusion appears
unquestionably to apply. Gonzalez contends, however, that
there is a genuine factual dispute as to whether Yet had the
requisite mental capacity to act intentionally at the time that
she started the fire. He cites to Hanover Ins. Co. v. Talhouni,
413 Mass. 781, 787 (1992), for the proposition that an insurer
may not deny coverage to a mentally ill policyholder who
lacked the capacity to form the intent for purposes of an
exclusionary clause, and he contends that a question of fact
is presented regarding the applicability of the intentional loss
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Commercial did not expressly exclude mental illness from
this policy, the plaintiff is entitled to recover the full value
of the policy if Garland was not responsible for her conduct
on the day of the fire.

exclusion, one that is not suitable for resolution by summary
judgment.
1

1

In Hanover Ins. Co. v. Talhouni, a teenager was convicted
by a jury of indecent assault and battery. 413 Mass.
at 782. At the time of the incident, he was under
the influence of LSD. Id. at 782–83. Talhouni sought
indemnification under his parents' homeowner's policy
with Hanover, and Hanover sought a declaration that
it had no duty to indemnify Talhouni. Id. at 783–84.
In affirming the trial judge's denial of the declaratory
relief sought by Hanover, the Supreme Judicial Court
concluded that a triable issue existed as to Talhouni's
“capacity to form intent.” Id. at 785. After noting that
the insurer must show the insured intended to cause
harm, the court adopted the rule followed by a majority
of other jurisdictions that “intoxication may destroy,
for purposes of the exclusion, the capacity to form the
requisite intent.” Id. at 786 (internal quotation omitted).

*4 Id.
2

In Baker v. Commercial Union Ins. Co., 382 Mass. 347, 350–
51 (1981), the Supreme Judicial Court held that wrongful
conduct of an insured caused by an involuntary mental
condition did not bar an innocent co-insured spouse from
recovering under the insurance policy in place at the time of
the incident. There, the plaintiff filed a claim with his insurer
after his house was destroyed by a fire. Id. at 348. His wife,
a named insured on the policy who had a history of mental
health issues, set the fire and stayed at the scene to watch
the house burn after he told her that he was going to file for
divorce. Id. The insurer subsequently denied the plaintiff's
claim based on a loss exclusion that barred recovery where
the insured neglects to use all reasonable means to save and
preserve the property. Id. at 350–51. 2 In holding that the
express policy language did not bar the plaintiff from recovery
on the policy, the Supreme Judicial Court explained:
It is a well-established rule that “(i)f the insured was insane
at the time that he wilfully or intentionally caused the
fire, the insurer remains liable on the policy” unless there
is an express provision to the contrary in the policy, 18
Anderson, Couch's Cyclopedia of Insurance Law's 74:662
at 586 (2d ed. 1968), for, in such cases, the insured is
deemed to be incapable of forming a fraudulent intent. See
Hier v. Farmers Mut. Fire Ins. Co., 104 Mont. 471, 484, 67
P.2d 831 (1937); Bean v. Mercantile Ins. Co. of America,
94 N.H. 342, 344–45, 54 A.2d 149 (1947); Ruvolo v.
American Cas. Co., 39 N.J. 490, 496–97, 189 A.2d 204
(1963); Showalter v. Mutual Fire Ins. Co., 3 Pa.Super.
448, 452 (1897); 5 Appleman & Appleman, Insurance Law
and Practice's 3113 at 396 & n.78 (rev. ed. 1970). Since

The provisions at issue provided: “This entire policy
shall be void if, whether before or after a loss, the insured
has willfully concealed or misrepresented any material
fact or circumstance concerning this insurance or the
subject thereof, or the interest of the insured therein, or in
case of any fraud or false swearing by the insured relating
thereto ... This company shall not be liable for loss by
fire or other perils insured against in this policy caused,
directly or indirectly, by ... (i) neglect of the insured to use
all reasonable means to save and preserve the property at
and after a loss, or when the property is endangered by
fire in the neighboring premises.” Id. at 350 n.6.

Similar to the policy in Baker v. Commercial Union Ins. Co.,
the Liberty Mutual policy at issue in the case at bar does
not expressly exclude recovery for losses incurred on account
of purposeful conduct of an insured carried out during the
throes of mental illness. While there is substantial evidence
in the summary judgment record to support Liberty Mutual's
contention that Yet acted reflectively and purposefully in
setting the fire, and with a clear understanding of what she
was doing, and thus, that she acted with the requisite intent
to cause damage, there is also substantial evidence of Yet's
serious mental health issues both before and immediately
after her arsonist conduct. In the days following her arrest,
Yet's condition was sufficiently acute that she was sent for
in-patient psychiatric treatment, and she was subsequently
found incompetent to stand trial. Although a close question
on this issue is presented, the court concludes that it cannot
determine as a matter of law in Liberty Mutual's favor. The
determination of whether Yet acted intentionally must be
made by a fact-finder at trial. 3
3
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In arguing that the evidence of record does establish
as a matter of law that Yet acted volitionally, Liberty
Mutual points to her alleged motive to set the fire because
Gonzalez had just told her that he was ending their
relationship and he then ignored her threat to commit
the arson if he did not agree to stay. Liberty Mutual also
points to disputed allegations that Gonzalez had been
physically and emotionally abusive to Yet during their
relationship. It bears noting that, in so arguing, Liberty
Mutual does not contend that Gonzalez participated as
a joint venturer in the arson or that he even hoped or
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intended for Yet to set the fire. Nor does Liberty Mutual
contest that, for purposes of the court's present analysis,
Gonzalez must be deemed an innocent co-insured.

Gonzalez does not merely oppose summary judgment
for Liberty Mutual, but he affirmatively seeks summary
judgment based on a pure legal argument. He argues that,
if the policy as written is interpreted to bar coverage for
an innocent co-insured, it must be reformed to provide the
level of coverage prescribed by G.L.c. 175, § 99, which,
he contends, allows recovery by an innocent co-insured.
General Laws c. 175, § 99, mandates the form of fire
insurance policies in Massachusetts. Ideal Fin. Servs., Inc.
v. Zichelle, 52 Mass.App.Ct. 50, 66 (2001). That statutory
provision prohibits insurers from issuing policies that deviate
in coverage from the so-called “Standard Policy” set forth
therein. See In–Towne Restaurant Corp. v. Aetna Cas. and
Sur. Co., 9 Mass.App.Ct. 534, 541 (1980). 4 Gonzalez cites
a number of out-of-state decisions construing the Standard
Policy references in certain key provisions to the acts of “the
insured,” as opposed to “an insured,” to reflect a requirement
that an insurer undertake an individualized assessment of the
conduct of a culpable insured to preclude a denial of coverage
to an innocent co-insured. See, e.g., Trinity Universal Ins.
Co. v. Kirsling, 73 P.3d 102, 107 (Idaho 2003). Gonzalez also
notes that the Supreme Judicial Court's expressed interest,
when reviewing Standard Policy provisions, “in giving §
99 the same treatment that is given to identical language
in policies in other States.” Pappas Enterprises, Inc. v.
Commerce & Indus. Ins. Co., 422 Mass. 80, 82 (1996)
(looking to other states to resolve dispute about Standard
Policy). Thus, Gonzalez asserts that where, as here, the actual
policy language conflicts with the minimum protections
afforded by statute under the Standard Policy, the former is
void and unenforceable. Cf. Obson v. National Union Fire
Ins. Co., 632 So.2d 1158, 1161 (La. 1994) (holding that where
the policy's intentional acts exclusion precluding recovery
by innocent co-insured conflicted with state standard policy,
which used phrase “the insured,” “reformation of the policy
to conform with the standard fire policy form is appropriate”);
Ponder v. Allstate Ins. Co., 729 F.Sup. 60, 62 (E.D.Mich.
1990) (concealment and fraud condition using phrase “any
insured” conflicted with statutory standard insurance policy
mandating “the insured” was “construed as protecting the
innocent insured ...”); Watson v. United Servs. Auto. Ass'n,
566 N.W.2d 683, 692 (Minn. 1997) (holding “that, to the
extent that [the] policy purports to exclude innocent coinsured spouses from coverage, it must be reformed to comply
with the Minnesota standard fire insurance policy”); Borman
v. State Farm Fire & Cas. Co., 521 N.W.2d 266, 270 (Mich.

1994) (holding that policy's intentional acts and concealment
or fraud provisions using the language “you or any person
insured” and “you [and/or] any other insured” were both in
conflict with Michigan's standard fire insurance policy, and,
therefore, were void).
4

General Laws c. 175, § 99 provides in pertinent part:
No company shall issue policies or contracts which,
under the authority of clause First of section fortyseven, insure against loss or damage by fire or by
fire and lightning to property or interests in the
commonwealth, other than those of the standard forms
herein set forth, except as provided in section twentytwo A and in section one hundred and two A, and
except as follows:
***
This entire policy shall be void if, whether before
or after a loss, the insured has wilfully concealed
or misrepresented any material fact or circumstance
concerning this insurance or the subject thereof or the
interest of the insured therein, or in case of any fraud
or false swearing by the insured relating thereto.

*5 Liberty Mutual argues that the Supreme Judicial Court's
decision in Kosior v. Continental Ins. Co., 299 Mass. 601
(1938), wherein the Court held that an innocent co-insured
spouse whose husband had intentionally set the fire that
caused her loss could not recover under the express terms
of the policy, is still good law and precludes recovery by
Gonzalez. 5 This court agrees that that decision remains good
law, see Baker v. Commercial Union Ins. Co., 382 Mass.
at 353 n.9, and, indeed, the court relied on that decision as
controlling in USF Ins. Co. v. Langlois, 89 Mass.App.Ct.
44 (2014), a decision that was affirmed on appeal. But in
doing so, the Appeals Court declined to reach the argument
advanced by Gonzalez herein because it was raised for
the first time on appeal, i.e., that the policy exclusion that
resulted in that case in a denial of coverage to innocent coinsureds based on the intentional act of arson by another
insured was contrary to the statutory protections of G.L.c.
175, § 99. Gonzalez maintains that Kosior v. Continental
Ins. Co. is inapposite because it was decided before the
Legislature adopted the current Standard Policy. Liberty
Mutual responds by noting that Gonzalez is unable to cite a
single Massachusetts case finding the exclusion inapplicable
because of the Standard Policy language. But neither has
Liberty Mutual cited to any Massachusetts case rejecting
Gonzalez's argument that the intentional loss exclusion is
superseded by the more expansive Standard Policy provision.
As such, the court looks to the decisions of other jurisdictions
with similar statutory standard policies.
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5

73 P.3d at 105 (explaining that “an insured” modifier in an
intentional act and fraud exemption unambiguously excludes
coverage for an innocent co-insured.); Watson v. United Servs.
Auto. Ass'n, 566 N.W.2d at 689 (“We conclude that the
‘an insured’ language of [the] policy unambiguously bars
coverage for innocent co-insured spouses”).

In Kosior v. Continental Ins. Co., a husband and wife
owned land and buildings that were insured under
policies listing both of them as the insureds. 299 Mass.
at 602. Each policy contained a provision stating: “If the
insured shall make any attempt to defraud the Company,
either before or after the loss, the policy shall be void.”
Id. The husband set fires that damaged and destroyed
the buildings and the wife, who was not involved
in the criminal wrongdoings, sought to recover under
the policies. Id. The Court noted that “cases dealing
with policies which by their express terms permit of a
severance of interest of the insured are not in point,”
as it concluded that “the policy in question was joint
and that the plaintiff cannot recover.” Id. at 603. In so
doing, it reasoned that the “act of her husband in burning
the insured buildings was an act of the ‘insured,’ and as
such it was fraud upon the defendants which rendered the
policies void in accordance with their terms.” Id.

As noted, supra, a number of state courts have considered the
interplay between state standard policy law and conflicting
policy exclusions as it relates to an innocent co-insured's
ability to recover on a policy in like circumstances. To
determine whether the co-insureds' obligations under the
policy are joint or several, those courts focus on the term
modifying the word “insured” in the policy's intentional act
exclusion or fraud provisions. See, e.g., Obson v. National
Union Fire Ins. Co., 632 So.2d at 1160; Trinity Universal Ins.
Co. v. Kirsling, 73 P.3d at 105; Watson v. United Servs. Auto.
Ass'n, 566 N.W.2d at 692; Watts v. Farmers Ins. Exch., 98
Cal.App.4th 1246, 1257 (2002) (holding that “the language
of the policy is determinative of whether the innocent spouse
will be allowed recovery”). Many courts have held that the
policy unambiguously affords coverage to the innocent coinsured where the word “the” is used to modify the word
“insured.” Those courts reason that, when “the insured” is
given its plain and ordinary meaning, it unambiguously refers
only to the named insured who has violated the terms of the
policy. See Watson v. United Servs. Auto. Ass'n, 566 N.W.2d
at 692; Watts v. Farmers Ins. Exch., 98 Cal.App.4th at 1257.
On the other hand, courts have generally held that a policy
exclusion that uses the language “an insured” or “any insured”
unambiguously creates a joint obligation as to all named
insureds. When this language is present in the insurance
policy, coverage to an innocent co-insured will generally be
denied absent further analysis under a state standard policy.
See Obson v. National Union Fire Ins. Co., 632 So.2d at 1160;
Vance v. Pekin Ins. Co., 457 N.W.2d 589, 593 (Iowa 1990);
Woodhouse v. Farmers Union Mut. Ins. Co., 785 P.2d 192,
193–94 (Mont. 1990); Trinity Universal Ins. Co. v. Kirsling,

*6 More recently, however, courts have looked to the
innocent co-insured spouse's policy to see whether it
conforms to the state standard policy. A policy that does not
meet the minimum requirements is reformed or construed by
the court to meet the standard policy statute's requirements.
If the statutory policy creates a several obligation by using
“the insured,” an insurance policy that uses “an insured” or
“any insured” is reformed to meet the requirements of the
statute. See Ponder v. Allstate Ins. Co., 729 F.Sup. at 62
(noting that, once the obligation under the statutory policy
has been determined, the issue becomes whether the policy
at issue in the particular case must be reformed to conform
with the standard fire insurance policy); Trinity Universal
Ins. Co. v. Kirsling, 73 P.3d at 107 (holding that the policy
in question “provides less coverage than the standard policy
in violation of [the state code]”); Watson v. United Servs.
Auto. Ass'n, 566 N.W.2d at 691 (holding that an “ ‘intentional
loss' provision, insofar as it excludes coverage for innocent
co-insured spouses, is at odds with the rights and benefits
of the Minnesota standard fire insurance policy”); Osborn v.
National Union Fire Ins. Co., 632 So.2d at 1160–61 (same);
Borman v. State Farm Fire & Cas. Co., 521 N.W.2d at 270
(same).
After review, the court is satisfied that, although not
unanimous, the overwhelming weight of appellate authority
in other states addressing the very issue presented herein
supports Gonzalez's position. 6 This court adopts the
reasoning of those other courts. Accordingly, Gonzalez is
entitled to judgment as a matter of law that the Liberty Mutual
policy covered the loss at issue.
6
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Liberty Mutual has cited just once appellate case
construing the operative Standard Policy language to
permit denial of coverage to an innocent co-insured,
Traders & General Ins. Co. v. Freeman, 81 F.Sup.2d
1070, 1078–80 (D.Or.). That decision, which is a clear
outlier, relied on a New York decision of the New York
Appellate Division that was subsequently overturned by
the New York Court of Appeals. See Lane v. Security
Mut. Ins. Co., 256 A.D.2d 1100, (N.Y.App.Div. 1998),
rev'd, Lane v. Security Mut. Ins. Co., 747 N.E.2d
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1270, 1271–72 (N.Y. 2001) (holding that language in
an intentional acts exclusion in an insurance policy
that created joint liability on the part of co-insureds
impermissibly restricted the coverage mandated by
statute (i.e., the New York standard fire insurance policy)
and afforded to an innocent co-insured).

Liberty Mutual argues that, even if Gonzalez prevails on his
breach of contract counterclaim, his c. 93A counterclaim fails
as a matter of law because Liberty Mutual unquestionably
had a good faith basis, based on a plausible interpretation of
the insurance policy, for denying coverage in this case. This
argument has some force given the language of the policy,
the ongoing validity of Kosior, and the dearth of case law
in Massachusetts addressing the alleged conflict between the
intentional loss exclusion in the policy and the protections
afforded an innocent co-insured under the Standard Policy.
Gonzalez counters by asserting that, based on the information
available to Liberty Mutual, a genuine issue of material fact
exists as to whether it should have known that Yet lacked the
capacity to form intent for purposes of the intentional loss
exclusion and whether it therefore should have known that its
denial of coverage was improper. As previously noted, there
are many aspects of Yet's conduct surrounding her setting
of the fire to which Liberty Mutual can point in support of

End of Document

its contention that she acted intentionally. Such facts support
Liberty Mutual's contention that its denial of coverage is not
actionable under c. 93A. But the standard this court must
apply is not whether it views the c. 93A claim as likely
to succeed. It concludes that there is a sufficient dispute of
fact regarding the propriety of Liberty Mutual's coverage
determination so as to merit denial of Liberty Mutual's motion
for summary judgment as to the c. 93A counterclaim.

IV. ORDER
*7 For the foregoing reasons, the defendant/counterclaim
plaintiff Joel Gonzalez's motion for summary judgment
as to liability on his breach of contract counterclaim is
ALLOWED and the plaintiff/counterclaim defendant Liberty
Mutual Insurance Company's motion for summary judgment
on its claim for declaratory relief under Count I and on
Gonzalez's two counterclaims is DENIED.
All Citations
Not Reported in N.E.3d, 34 Mass.L.Rptr. 290, 2017 WL
3080565
© 2019 Thomson Reuters. No claim to original U.S. Government Works.
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10A Couch on Ins. § 149:48
Couch on Insurance Third Edition | June 2019 Update
Steven Plitt, Daniel Maldonado, Joshua D. Rogers, and Jordan R. Plitt
Part VI. RISKS AND ACTIVITIES COVERED BY INSURANCE POLICY
Subpart C. RISKS COVERED UNDER OTHER TYPES OF INSURANCE
Chapter 149. Property Insurance: Fire
V. Effect of Fault or Negligence of Insured or Coinsured
A. Arson
2. Rights Of Innocent Insured When Loss Is By Arson Committed By Other Person

§ 149:48. Overview; Effect of Statutory “Standard” Terms
References
In modern society, there are any number of circumstances in which there is more than one person or entity who is insured under
a policy of fire insurance, or who does or may act for the insured. In the residential context, spouses are ordinarily coinsureds,
and various other family living arrangements may also produce coinsureds. In the business context, coinsured status may stem
from formal partnerships or mere coownership of a business. In both the residential and business contexts, mortgagees or other
financing parties may become coinsureds to the extent of their debt interest. Corporations, being fictitious “persons,” must act
through their owners or employees, and are in most contexts bound by the actions of these agents.
In terms of arson, these relationships all raise the question: how does the general rule discussed above, that an insured is not
entitled to recover for a fire loss which that insured deliberately caused, apply when the loss is by arson, but the insured seeking
recovery under the policy neither committed the arson personally nor took any part in the arson committed by another?

Observation:
This issue is not unique to arson, nor to fire insurance, of course, but tends to arise most frequently in that context because fire
insurance is so pervasive and because almost any adult person has the knowledge and materials needed to burn property. 1

While public policy weighs against allowing the wrongdoer to recover, 2 the interests behind that policy are not present when
the claimant is “innocent.”
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Observation:
Even when an “innocent” insured is not barred from recovery by the act of a coinsured, the insured who seeks recovery may still be
required to prove that “innocence,” 3 and an insured who is “innocent” as to the fire itself may cease to be innocent by performing
or participating in fraudulent reports, proofs, and similar actions taken after the fire. 4

In fact, in keeping with the basic policy of avoiding forfeitures, public policy may weigh in favor of allowing an innocent
insured to recover. 5

Observation:
As the public policy of avoiding forfeitures is generally embodied in the rule of construction that insurance contracts are construed
against forfeitures, 6 the rule discussed below that the rights of the innocent insured are determined from the terms of the contract
actually incorporates an element of public policy to the extent that the meaning of the contract terms will itself be ascertained by
applying the rule which avoids forfeitures.

This issue is generally determined based upon the perceived intention of the parties, as ascertained by the language of the
contract as to arson specifically, or deliberate/intentional acts, generally. 7 Since, as noted earlier, 8 most states have enacted
standard fire insurance policies, the issue also often comes down to a construction of the standard statutory provisions. Notably,
the standard policy in most jurisdictions addresses intentional conduct and fraud in terms of actions by “the insured.”
This type of provision has frequently been found ambiguous as to whether the rights and obligations of coinsureds are made joint
or several, invoking the rule that ambiguities should be construed against the insurer, with the result that innocent coinsureds
are allowed to recover. 9
While insurers' efforts to modify the standard language have been successful in some jurisdictions, 10 increasingly, the issue has
become whether the provisions inserted by insurers in attempts to comply with past judicial pronouncements as to what language
would be needed to preclude recovery by innocent insureds is enforceable or void as contravening the statutory requirements.
Several courts have concluded that the new, broader language did contravene the statute, preserving the innocent insured's right
to recover. 11
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Footnotes
1
2

3
4

5

6

7

8
9

As to the general effect of the fault of the insured, actual or imputed, on the ordinary policy requirements
as to proximate cause, see Couch on Insurance 3d, §§ 148:63 to 148:66.
See Couch on Insurance 3d, § 149:45.
A homeowners' insurance policy that barred an innocent co-insured spouse from recovering for loss from
a fire intentionally set by the other spouse was not the substantial equivalent of the New York standard fire
insurance policy, and, thus, the intentional loss exclusion of coverage for loss arising out of act committed
by or at the direction of an insured was unenforceable. Sager v. Farm Bureau Mut. Ins. Co., 680 N.W.2d
8 (Iowa 2004).
See Couch on Insurance 3d, § 149:56.
See, for example, McCullough v. State Farm Fire & Cas. Co., 80 F.3d 269 (8th Cir. 1996) (applying Nebraska
law), finding that an insured owner of a video rental business who reported to the insurer that a fire, set by
the insured's son, had been accidental, and received advance payment, committed fraud which voided the
policy immediately and barred the insured from collecting for an unconnected theft which occurred about
two weeks after the fire.
Florida public policy generally dictates that innocent coinsureds may recover even where the loss was
caused by one insured's criminal acts unless the contract contains an express clause excluding such coverage.
Michigan Millers Mut. Ins. Corp. v. Benfield, 902 F. Supp. 1509 (M.D. Fla. 1995).
See Couch on Insurance 3d, §§ 22:34 to 22:37.
A fire insurance policy's intentional acts exemption, stating that the policy did not cover any loss arising
out of any act committed by or at the direction of an insured with the intent to cause the loss, and a fraud
exemption, stating that the entire policy was void if an insured intentionally concealed any material fact,
engaged in fraudulent conduct, or made false statements relating to the insurance, unambiguously excluded
coverage for an innocent coinsured when the other insured party's intentional act caused the damage. Trinity
Universal Ins. Co. v. Kirsling, 139 Idaho 89, 73 P.3d 102 (2003).
See, for example, St. Paul Fire and Marine Ins. Co. v. Molloy, 291 Md. 139, 433 A.2d 1135 (1981) (stating
that whether an innocent coinsured could recover under the policy despite the misconduct of the other insured
depends primarily on whether the intent of the parties, as shown by the policy, was that the obligations of
the coinsureds should be joint or several; particularly in light of the reasonableness of the expectation of an
insured that his or her individual interest would be covered by the policy naming such person as an insured
without qualification, a homeowners' policy designating the husband and wife each as a named insured,
which nowhere specified whether their interests in the contract or the obligations under it were joint or
several, would be construed as covering the interests of each separately, and an alleged arson by the husband
would not defeat the wife's right to recover).
Florida's doctrine of the innocent coinsured provides that an innocent coinsured may recover under an
insurance policy even where the loss was caused by another coinsured's intentional acts unless the insurance
policy at issue makes clear that the policy at issue provides for joint coverage rather than several coverage.
Michigan Millers Mut. Ins. Corp. v. Benfield, 140 F.3d 915, 49 Fed. R. Evid. Serv. 549 (11th Cir. 1998).
See Couch on Insurance 3d, § 149:3.
See, for example, Meyers v. State Farm Fire and Cas. Co., 801 F. Supp. 709 (N.D. Ga. 1992); and State Farm
Fire & Cas. Ins. Co. v. Walker, 157 Wis. 2d 459, 459 N.W.2d 605 (Ct. App. 1990).
Where the policy was silent as to the intent of the parties regarding joint or several coverage, the policy
had to be interpreted to provide several coverage. Accordingly, the fraudulent acts of the husband in
intentionally torching a car did not bar his innocent spouse from recovering benefits under the policy.
Overton v. Progressive Ins. Co., 585 So. 2d 445 (Fla. 4th DCA 1991).
An innocent coinsured may recover for his or her proportionate share of the damaged property under the
standard form fire policy which becomes void if, whether before or after a loss, the insured has willfully
concealed or misrepresented any material fact or circumstance; since the language does not specifically state
that the act of any insured will be attributed to all insureds, the intent is that coverage be severable. Watts v.
Farmers Ins. Exchange, 98 Cal. App. 4th 1246, 120 Cal. Rptr. 2d 694, 2 (2d Dist. 2002).
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See the decisions applying the “any insured” language to preclude recovery by innocent coinsureds in Couch
on Insurance 3d, § 149:49.
Fireman's Fund Ins. Co. v. Dean, 212 Ga. App. 262, 441 S.E.2d 436 (1994); Borman v. State Farm Fire &
Cas. Co., 446 Mich. 482, 521 N.W.2d 266 (1994); Watson v. United Services Auto. Ass'n, 551 N.W.2d 500
(Minn. Ct. App. 1996), aff'd and remanded on other grounds, 566 N.W.2d 683 (Minn. 1997).
Because fire insurance policies must conform with statute, and the statute allows the insurer to deny coverage
to the insured for fire losses only when the insured has “neglected to use all reasonable means to save
property” or when insured has “increased the hazard” to the property, an insurance policy issued to the
insured wife had to be reformed to allow coverage for her, as she played no part in the arson, was not
negligent, and did not increase the hazard to the property. Osbon v. National Union Fire Ins. Co., 632 So.
2d 1158 (La. 1994).
An intentional acts exclusion of a homeowners' insurance policy for loss to property caused by or at the
direction of “an insured person” with intent to cause the loss was unenforceable as to an innocent coinsured
who was not involved in the alleged arson by the insured spouse since the standard fire insurance policy
did not deprive an innocent coinsured of coverage; nor was the result changed by the repeal of the statutory
policy form, given that the replacement statute merely repeated the substance of the repealed statute in a
more easily read form. Williams v. Auto Club Group Ins. Co., 224 Mich. App. 313, 569 N.W.2d 403 (1997).
A fire insurance policy's “intentional loss” exclusion was invalid insofar as it excluded recovery by innocent
insureds for fire losses caused by other insureds who acted intentionally and criminally, since such insurance
resulted in coverage not substantially equivalent to the minimum statutory level of protection, which
excluded only losses caused by the willful act of “the insured.” Century-National Ins. Co. v. Garcia, 51 Cal.
4th 564, 120 Cal. Rptr. 3d 541, 246 P.3d 621 (2011).

10
11
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Many exclusions eliminate coverage for certain actions taken by "any" insured. Such an exclusion should be read to eliminate
coverage for all insureds as long as the exclusion applies to one insured. 1 For example, if an exclusion applies to intentional
wrongdoing by "any" insured, and an insured employee commits an intentional tort, the corporate employer should not be
entitled to coverage for a claim against it of negligent hiring/supervision. It has, however, been held by at least one court that
the equivalent of an "any insured" exclusion is against public policy. 2
Not all courts, however, have given the same effect to an exclusion that applied if "an" insured took certain acts. Some courts
have held that such exclusions eliminate coverage only for the insured who committed the subject act. 3 As discussed by one
court:
Taryn argues that "[t]here is no logical or grammatical difference between 'an' and 'any.' ” We disagree. "An" is an
indefinite article used before nouns beginning with a vowel or, sometimes, a soft consonant (e.g. an herb) instead of
the related indefinite article "a." Webster's Third New Int'l. Dictionary 75 (Unabr. 1976). "A" is "used as a function
word before most singular nouns [or] to suggest limitation in number…." Webster's Third New Int'l. Dictionary
at 1. "The articles (a, an, the) may be classed as adjectives because they possess limiting or specifying functions."
Harry Shaw, Errors In English and Ways to Correct Them, 277 (1970). "Any" is defined as "one indifferently out
of more than two: one or some indiscriminately of whatever kind … one, no matter what one: EVERY—used as
a function word esp. in assertions and denials to indicate one that is selected without restriction or limitation of
choice…." Webster's Third New Int'l. Dictionary at 97. Thus, the distinction between "an" and "any" is that the
former refers to one object (an oak tree) and the latter refers to one or more objects of a certain type (any person). 4
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Most exclusions are written to apply to actions taken by "the" insured. In that event, the exclusion would be inapplicable as to
any insured that did not engage in the proscribed actions. 5
Finally, it has been held that an "any insured" exclusion will be treated like a "the insured" exclusion if the policy contains a
severability clause; 6 that is, a provision stating that the "insurance applies separately to each insured." Such a holding is not
justifiable. 7 A severability clause provides that each insured will be treated independently under the policy. 8 The fact remains,
however, that as applied even independently to each insured, an "any insured" exclusion unambiguously eliminates coverage
for each and every insured.
The analysis set forth in United Fire & Casualty Co v Reeder 9 is persuasive.
As a last resort United Fire seeks relief through the severability clause in the Independent policy
which states:

This insurance applies separately to each insured. This condition will not increase
our limit for any one occurrence.

United Fire construes this language to create two separate policies with Reeder the sole insured
on one policy and Capaci the sole insured on the other. Under this construction, Capaci would
not be an insured on Reeder's policy and the exclusion for injuries to an insured would not
apply. We are not persuaded that this is the meaning of the severability clause.

A severability clause operates to provide coverage to one insured even though another insured
might be excluded. This clause apparently originated to offset provisions in commercial
automobile insurance policies which denied coverage of a claim by an employer for the injuries
of an employee on the grounds that worker's compensation insurance provided reimbursement.
No such rationale exists for denying coverage to additional insureds…. Reeder and United
Fire seek insurance coverage for a claim by Capaci that is excluded by unambiguous policy
language. The severability clause provides no succor to appellants.

The rationale used by the courts that have held to the contrary—that a severability clause renders an "any insured" exclusion
meaningless—have done so on the basis that, otherwise, the severability clause would itself be meaningless. That is untrue. A
severability clause would still have meaning in a variety of contexts. 10
Occasionally, it is irrelevant that an exclusion uses the phrase "any insured" instead of "the insured." For example, assume that
an exclusion eliminates coverage for "any criminal act by any insured." It has been held that, by reason of the absence of the

- 109 -

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

2

§ 11:8."Any insured" exclusions, 3 Insurance Claims and Disputes § 11:8 (6th ed.)

phrase "arising out of" or a similar phrase, coverage would exist for an insured whose negligence allowed another insured to
commit a criminal act. 11
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Footnotes
1

E.g., Archer Daniels Midland Co. v. Burlington Ins. Co. Group, Inc., 785 F. Supp. 2d 722, 733–34 (N.D.
Ill. 2011) (“[T]he distinction between the terms ‘the insured’ and ‘any insured’ in an exclusion is crucial
…. According to fundamental principles of contract construction, the difference cannot be meaningless.”);
BP America, Inc. v. State Auto Property & Cas. Ins. Co., 2005 OK 65, 148 P.3d 832, 836 (Okla. 2005), as
corrected, (Oct. 30, 2006) (“the term ‘any insured’ in an exclusionary clause is unambiguous and (evidences)
a definite and certain intent to deny coverage to all insureds — even to innocent parties”) (collecting cases);
Medill v. Westport Ins. Corp., 143 Cal. App. 4th 819, 49 Cal. Rptr. 3d 570, 580 (2d Dist. 2006), review
denied, (Dec. 20, 2006) (“phrases ‘any insured’ or ‘an insured’ (in exclusion) unambiguously preclude
coverage to all persons covered by the policy if any one of them engages in excludable conduct”); Aurelius
v. State Farm Fire and Cas. Co., 384 Ill. App. 3d 969, 323 Ill. Dec. 739, 894 N.E.2d 765, 771–72 (2d Dist.
2008) (One insured made a false statement about loss. Innocent insured also could not recover because
policy stated that no coverage would exist if any insured made an intentional misrepresentation about the
loss); Westport Ins. Corp. v. Hanft & Knight, P.C., 523 F. Supp. 2d 444, 460–61 (M.D. Pa. 2007); Donegal
Mut. Ins. Co. v. Baumhammers, 2006 PA Super 32, 893 A.2d 797, 817-19 (2006), appeal granted, 908 A.2d
265 (Pa. 2006); Allstate Ins. Co. v. Vose, 177 Vt. 412, 869 A.2d 97, 103 (2004); TIG Specialty Ins. Co.
v. Pinkmonkey.com Inc., 375 F.3d 365, 371 (5th Cir. 2004) (Texas law) (since personal profit exclusion
written as an "any insured" exclusion, not a "the insured" exclusion, "coverage is excluded for all insureds,
not merely the insured who profited"); Westport Ins. Corp. v. Mirsky, 84 Fed. Appx. 199, 201 (3d Cir. 2003)
(Pennsylvania law); Travelers Ins. Co. v. Blanchard, 431 So. 2d 913 (La. Ct. App. 2d Cir. 1983) (exclusion
of intentional act by "an" insured precludes coverage of father's vicarious liability for son's theft of jewelry);
Allstate Ins. Co. v. Gilbert, 852 F.2d 449 (9th Cir. 1988) (no duty to defend negligent supervision claim
under policy that excludes coverage for intentional acts by "an" insured); Allstate Ins. Co. v. Mugavero,
79 N.Y.2d 153, 581 N.Y.S.2d 142, 589 N.E.2d 365, 371 (1992); Allstate Ins. Co. v. Freeman, 432 Mich.
656, 443 N.W.2d 734 (1989) (since exclusion applied if "an insured" intentionally caused damage, none of
the insureds had coverage because one of them acted intentionally; "[b]y excluding insurance coverage for
injury or damage intentionally caused by 'an insured person,' Allstate unambiguously excluded coverage for
damages caused by the intentional wrongful act of any insured under the policies") (emphasis in original);
Farmers Ins. Co. of Washington v. Hembree, 54 Wash. App. 195, 773 P.2d 105 (Div. 1 1989) (exclusion for
intentional acts of " 'an insured' broadly excluded coverage for all insureds since injury was caused by the
'intentional acts of one insured' ”); Allstate Ins. Co. v. Foster, 693 F. Supp. 886, 889 (D. Nev. 1988) (exclusion
for acts of "an insured" excludes coverage "to all insureds if the harm arises out of the excluded conduct of
any one insured"); Sales v. State Farm Fire and Cas. Co., 849 F.2d 1383, 1385 (11th Cir. 1988) (applying
"any insured" exclusion); Doe v. Allstate Ins. Co., 187 A.D.2d 181, 596 N.Y.S.2d 603, 605 (4th Dep't 1993):
[S]everal of the causes of action against Jane Doe contain allegations of
negligence by reason of her failure to protect their daughter from the sexual
abuse perpetrated against her by her father. Because the allegations against
John Doe, "an insured," are not covered, there can be no coverage for his
wife, who is also an insured, for failing to protect their daughter.
Spezialetti v. Pacific Employers Ins. Co., 759 F.2d 1139 (3d Cir. 1985) (Pennsylvania law) (applying "any
insured" exclusion); State Farm Fire and Cas. Co. v. Wolford, 116 A.D.2d 1011, 498 N.Y.S.2d 631 (4th Dep't
1986) (applying "any insured" exclusion); Catholic Diocese of Dodge City v. Raymer, 16 Kan. App. 2d 488,
825 P.2d 1144, 1148, 72 Ed. Law Rep. 1157 (1992), judgment aff'd, 251 Kan. 689, 840 P.2d 456, 78 Ed. Law
Rep. 1082 (1992) ("an insured" exclusion is the equivalent of an "any insured" exclusion, not a "the insured"
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exclusion); Jaramillo v. Mercury Ins. Co., 242 Neb. 223, 494 N.W.2d 335, 342 (1993) (abrogated by, Powell
v. American Charter Federal Sav. and Loan Ass'n, 245 Neb. 551, 514 N.W.2d 326 (1994)) (California law)
("an insured" exclusion is the equivalent of an "any insured" exclusion); Allstate Ins. Co. v. Dillard, 799 F.
Supp. 97, 99 (M.D. Ga. 1992), rev'd and vacated without opinion, 8 F.3d 36 (11th Cir. 1993) (applying an "an
insured" exclusion); Dolcy v. Rhode Island Joint Reinsurance Ass'n, 589 A.2d 313 (R.I. 1991) (holding that a
homeowner's policy exclusion for intentional losses committed by "an insured" imposed a joint obligation on
co-insureds not to commit arson); Vance v. Pekin Ins. Co., 457 N.W.2d 589 (Iowa 1990) (holding that under a
homeowner's policy stating that the policy did not insure for any loss arising out of any acts committed by "an
insured," all insureds were barred from recovery if any insured committed the act); Woodhouse v. Farmers
Union Mut. Ins. Co., 241 Mont. 69, 785 P.2d 192 (1990) (holding that policy exclusion for loss caused
by intentional act of "an insured" barred recovery by innocent insured); American Family Mut. Ins. Co. v.
Bowser, 779 P.2d 1376 (Colo. Ct. App. 1989) (holding that instruction properly eliminated the possibility of
recovery by the wife as innocent co-insured when policy excluded coverage for any loss arising by or at the
direction of "any insured"); Allstate Ins. Co. v. Roelfs, 698 F. Supp. 815, 822 (D. Alaska 1987) (one of the
insureds committed a sexual molestation. The other insureds were being sued for negligence in connection
with the molestation. The court held that because the exclusion
applied to intentional acts of an insured, as opposed to the insured, it
applies to all claims which arise from the intentional acts of any insured,
even though the claims are stated against another insured…. If the claims
arise from bodily injury intentionally caused by one insured, all claims are
excluded, regardless of whether they are stated against a different insured for
unintentional conduct. [Emphasis in original].
Coregis Ins. Co. v. Lyford, 21 F. Supp. 2d 695, 698 (S.D. Tex. 1998); Brown v. U.S. Fidelity and Guar.
Co., 194 Ariz. 85, 977 P.2d 807, 817 (Ct. App. Div. 1 1998), as amended, (Nov. 25, 1998) and as corrected,
(Aug. 5, 1999); Brown v. Ohio Cas. Ins. Co., 239 Ga. App. 251, 519 S.E.2d 726, 729 (1999) (applicability
of "an insured" exclusion eliminated coverage for all insureds); Rena, Inc. v. Brien, 310 N.J. Super. 304, 708
A.2d 747, 756–59 (App. Div. 1998) ("any insured" exclusion eliminates coverage for innocent insureds in
arson case) (collecting cases); Hebert v. Talbot, 713 So. 2d 647, 649 (La. Ct. App. 2d Cir. 1998) (exclusion
applied to willful violation of penal statute by any insured; as a result, it applied to employer's liability
under respondeat superior for employee's criminal conduct); Thoele v. Aetna Cas. & Sur., 39 F.3d 724, 727
(7th Cir. 1994) (Illinois law) (broadly interpreting "any insured" exclusion); Western Mutual Ins. Co. v.
Yamamoto, 29 Cal. App. 4th 1474, 35 Cal. Rptr. 2d 698 (4th Dist. 1994) (since exclusion applied if there
was certain conduct by "an insured," the fact that the exclusion applied to one insured eliminated coverage
for all insureds); Carney v. Village of Darien, 60 F.3d 1273, 1281 n. 10 (7th Cir. 1995) (Wisconsin law)
(exclusion for injury arising out of the violation of a penal statute by "any insured" eliminated a duty to
defend as to all insureds because one of the insureds allegedly violated a penal statute); U.S. Underwriters
Ins. Co. v. Congregation B'Nai Israel, 900 F. Supp. 641 (E.D. N.Y. 1995), judgment aff'd, 101 F.3d 685 (2d
Cir. 1996); First Londonderry Development Corp. v. CNA Ins. Companies, 140 N.H. 592, 669 A.2d 232,
234–35 (1995); American Family Mut. Ins. Co. v. Mission Medical Group, Chtd., 72 F.3d 645, 648 (8th
Cir. 1995) (Missouri law); Allstate Ins. Co. v. Smiley, 276 Ill. App. 3d 971, 213 Ill. Dec. 698, 659 N.E.2d
1345, 1352 (2d Dist. 1995) (applying an "an insured" exclusion); Branch v. Chenango Mut. Ins. Co., 225
A.D.2d 1079, 639 N.Y.S.2d 202, 203 (4th Dep't 1996) (exclusion for intentional act by "an" insured served
to eliminate coverage for all insureds); Johnson v. Allstate Ins. Co., 1997 ME 3, 687 A.2d 642, 644 (Me.
1997) (exclusion for intentional acts of "an insured" also excluded coverage for insured sued for negligently
allowing the intentional wrongdoing); Traders & General Ins. Co. v. Freeman, 81 F. Supp. 2d 1070, 1075-76
(D. Or. 2000); Allstate Ins. Co. v. Jordan, 16 S.W.3d 777, 780-82 (Tenn. Ct. App. 1999). See generally City
of Carlsbad v. Insurance Co. of State of Pennsylvania, 180 Cal. App. 4th 176, 102 Cal. Rptr. 3d 535, 538
(4th Dist. 2009) (Policy used word “any.” Court held that the “plain meaning a layperson would attach” to
the word was every. “From the earliest days of statehood we have interpreted ‘any’ to be broad, general and
all embracing …. (T)he word ‘any’ mean every”); Metric/Kvaerner Fayetteville v. Federal Ins. Co., 403 F.3d
188, 198 (4th Cir. 2005) (North Carolina law) (“an insurance policy should be construed to give different
meanings to different terms utilized therein”).
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2

3

In Korhonen v. Allstate Ins. Co., 2003 ME 77, 827 A.2d 833, 837-38 (Me. 2003), the husband-insured was
sued for sexually abusing his child, and the wife-insured was sued for negligent supervision that resulted
in the child becoming ill from the consumption of alcohol. The court correctly held that the exclusion for
injury resulting from the criminal acts of "any" insured was not applicable to the wife vis-a-vis the injuries
that existed independent of the husband's criminal conduct. E.g., Safeco Ins. Co. of America v. Golden, 984
F. Supp. 2d 1162, 1165-66 (M.D. Ala. 2013); Postell v. American Family Mut. Ins. Co., 823 N.W.2d 35,
45 (Iowa 2012) (“use of the words ‘any insured’ [in intentional loss exclusion] is an unambiguous phrase
that precludes coverage for all insureds, including an innocent coinsured spouse.”); Fedderson v. Columbia
Ins. Group, 2012 SD 90, 824 N.W.2d 793, 796–97 (S.D. 2012) (no coverage if fraud by “any insured”)
(collecting cases); Allstate Ins. Co. v. Morgan, 123 F. Supp. 3d 1266, 1279-81 (D. Or. 2015); Goldberg v.
National Union Fire Insurance Company of Pittsburgh, PA., 143 F. Supp. 3d 1283, 1295 (S.D. Fla. 2015).
American Hardware Mut. Ins. Co. v. Mitchell, 870 S.W.2d 783 (Ky. 1993). See also Borman v. State Farm
Fire and Cas. Co., 198 Mich. App. 675, 499 N.W.2d 419, 420 (1993), aff'd, 446 Mich. 482, 521 N.W.2d 266
(1994) (use of "any insured" exclusion contrary to state statute).
It has been held in a few states that an "any insured" exclusion in a fire policy that would eliminate coverage
for an innocent spouse is unenforceable because it is inconsistent with statutory standard fire insurance
policies. E.g., Watson v. United Services Auto. Ass'n, 566 N.W.2d 683, 690 (Minn. 1997); Nangle v. Farmers
Ins. Co. of Arizona, 205 Ariz. 517, 73 P.3d 1252, 1257 (Ct. App. Div. 1 2003) (“The statutory provisions
set forth in the Standard (Fire) Policy govern if a policy conflicts with the Standard Policy's provisions”);
Lane v. Security Mut. Ins. Co., 96 N.Y.2d 1, 724 N.Y.S.2d 670, 747 N.E.2d 1270, 1272 (2001) (Since the
“language contained in (the) policy (afforded) less coverage” than the statutory fire insurance policy, the
policy provision was invalid because it “violated the statute's requirement that all fire policies offer the
level of coverage provided in the standard policy”); Trinity Universal Ins. Co. v. Kirsling, 139 Idaho 89,
73 P.3d 102, 106-107 (2003) (“If an insured would have coverage under the (statutory) standard policy,
but would not have coverage under the language of the fire insurance policy issued, then the fire insurance
policy issued provides less coverage than the standard policy and violates” the statute. “This Court will not
enforce those clauses of Trinity's policy that would cause the policy to violate (the statute). Instead, This
Court will read the policy to provide the coverage required by Idaho law”) Borman v. State Farm Fire & Cas.
Co., 446 Mich. 482, 521 N.W.2d 266, 269 (1994) (“(T)he provisions of the homeowner's policy … provide
for less coverage … than is mandated under the … standard (statutory) policy and hence (are) absolutely
void. Thus, State Farm is liable to (the insured) … in the same manner and to the same extent as if the
inconsistent provisions were not contained in the policy”) (collecting cases); Icenhour v. Continental Ins.
Co., 365 F. Supp. 2d 743, 751 (S.D. W. Va. 2004) (“(T)he policy exclusion provides insureds less protection
than the terms of the (statutory) Standard Policy. By operation of law, then, the policy (provision) is void”)
Watts v. Farmers Ins. Exchange, 98 Cal. App. 4th 1246, 120, 120 Cal. Rptr. 2d 694 (2d Dist. 2002) (policy
provision was unenforceable because it was inconsistent with “the language adopted by the Legislation for
the standard form”); Century-National Ins. Co. v. Garcia, 51 Cal. 4th 564, 120 Cal. Rptr. 3d 541, 246 P.3d
621 (2011) (collecting cases).
See, e.g., McFarland v. Utica Fire Ins. Co. of Oneida County, N.Y., 814 F. Supp. 518, 525-26 (S.D. Miss.
1992), aff'd, 14 F.3d 55 (5th Cir. 1994), for text, see, 1994 WL 16464174 (5th Cir. 1994):
The intentional acts exclusion provision at issue here admits of more than
one interpretation. One could read the exclusion in the way the defendant
suggests, that both insureds are denied coverage when one insured causes
an intentional loss. However, one could also read the provision to preclude
coverage for the wrongful insured only. The language of the exclusion
withholds coverage for "an" act committed by "an" insured, not "an" act
committed by "any" insured. Hence, one also may reasonably conclude that
the exclusion provision is directed only at the acting insured. This court has
looked to the meaning of "an" in its quest for a solution here. According
to Webster's Dictionary, Black's Law Dictionary, and Corpus Juris, while
"an" may mean "any," it is seldom used to denote plurality. Thus, an insured
reasonably could read either the singular or plural into the word. If the insured
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interprets only the singular from the word, the insured is left with the sole
conclusion that the intentional acts exclusion pertains only to the culpable
party.

4
5

Michigan Millers Mut. Ins. Corp. v. Benfield, 140 F.3d 915, 925, 926, 49 Fed. R. Evid. Serv. 549 (11th Cir.
1998) (Florida law); Litz v. State Farm Fire and Cas. Co., 346 Md. 217, 695 A.2d 566, 571 (1997). Contra
Villa v. Short, 195 N.J. 15, 947 A.2d 1217, 1222–24 (2008) (“an” insured means “any” insured); Argent v.
Brady, 386 N.J. Super. 343, 901 A.2d 419, 423, (App. Div. 2006) (Policy contained an exclusion if injury
arose out of a business engaged in by "an" insured. Insured being sued was not engaged in a business, but
injury did arise out of a business engaged in by another insured. The Court held that the exclusion eliminated
coverage. "We find that the insurer's use of the phrase ‘an’ insured can be reasonably understood only as
encompassing a business engaged in by (any insured). Courts have uniformly held that the use of the article
‘an’ in this context is not susceptible to any other meaning, and in this context cannot be deemed synonymous
with ‘the.’… That the use of the word ‘any’ could be perceived by some as making the exclusion clearer,
does not make the language that was chosen ambiguous"); Bonin v. Westport Ins. Corp., 930 So. 2d 906, 913
(La. 2006) ("(T)he policy exclusion referred to (wrongful) acts committed by an insured….An insured refers
to any unspecified insured and not necessarily the insured against whom the claim is brought. If, instead,
the (exclusion) referred to ‘the insured,’ then perhaps it could be interpreted to apply only to the specific
insured (1) who committed the dishonest or fraudulent act and (2) against whom the claim was brought.
Because the policy refers to ‘an insured,’ however, the insured against whom the claim is brought need not
be the same insured who committed the dishonest and fraudulent act. If any insured committed a dishonest
or fraudulent act, the policy excludes claims made against any other insured…"); Farmer ex rel. Hansen
v. Allstate Ins. Co., 311 F. Supp. 2d 884, 895 (C.D. Cal. 2004), aff'd, 171 Fed. Appx. 111 (9th Cir. 2006);
Trinity Universal Ins. Co. v. Kirsling, 139 Idaho 89, 73 P.3d 102, 105 (2003); J.C. ex rel. M.C. v. N.B., 335
N.J. Super. 503, 762 A.2d 1062, 1064 (App. Div. 2000); Volquardson v. Hartford Ins. Co. of the Midwest,
264 Neb. 337, 647 N.W.2d 599, 606 (2002); Mallozzi v. Nationwide Mut. Ins. Co., 72 Conn. App. 620,
806 A.2d 97, 102 (2002) ("an" insured in exclusion means "any" insured); Watson v. United Services Auto.
Ass'n, 566 N.W.2d 683, 688 (Minn. 1997); Pink Cadillac Bar and Grill, Inc. v. U.S. Fidelity and Guar. Co.,
22 Kan. App. 2d 944, 925 P.2d 452, 458 (1996); Utah Farm Bureau Ins. Co. v. Crook, 1999 UT 47, 980 P.2d
685, 687–88 (Utah 1999). Contra Travelers Home and Marine Insurance Company v. Stahley, 239 F. Supp.
3d 866 (E.D. Pa. 2017) (“‘an insured’ ha(s) the same exclusionary effect as provisions referring to ‘any
insured’”); Co-operative Ins. Companies v. Woodward, 191 Vt. 348, 2012 VT 22, 45 A.3d 89, 94 (2012)
(An “an insured” exclusion “generally bars coverage for claims made by any insured… . If the exclusion
precludes coverage for certain acts by ‘the insured,’ noncoverage of one insured does not affect coverage
for claims against other insureds.”).
Taryn E.F. by Grunewald v. Joshua M.C., 178 Wis. 2d 719, 505 N.W.2d 418, 421 (Ct. App. 1993).
See, e.g., Norfolk & Dedham Mut. Fire Ins. Co. v. Cleary Consultants, Inc., 81 Mass. App. Ct. 40, 958 N.E.2d
853, 862 (2011), review denied, 461 Mass. 1108, 961 N.E.2d 591 (2012) (“Because of [the exclusion's]
reference to ‘the insured,’ the exclusion must be applied individually to each insured for whom coverage
is sought, looking at both the causation and knowledge components of the exclusion in relation to that
insured.”) (citing this book); Century-National Ins. Co. v. Garcia, 51 Cal. 4th 564, 120 Cal. Rptr. 3d 541,
246 P.3d 621, 624 (2011) (“unlike policy provisions that refer to ‘an’ insured or ‘any’ insured, exclusions
based on acts of ‘the’ insured are construed as not barring coverage for innocent insureds”); Kundahl v.
Erie Ins. Group, 703 A.2d 542, 545 (Pa. Super. Ct. 1997) (Citing prior Pennsylvania decisions for principles
(1) that “the use of the terms ‘any’ and ‘an’ in the exclusions clearly indicate that the insurers' obligations
under the policy's neglect and intentional provisions are joint, not several,” and (2) that an “exclusionary
provision that precludes recovery for loss intentionally cause by the insured is ambiguous, since it is unclear
whether the provision intended to preclude all or merely the offending insured from recovery”) (Emphasis
in original); Verhoev v. Progressive County Mut. Ins. Co., 300 S.W.3d 803, 815 (Tex. App. Fort Worth
2009); Tri-S Corp. v. Western World Ins. Co., 110 Haw. 473, 135 P.3d 82, 101 (2006); Northern Sec. Ins.
Co. v. Perron, 172 Vt. 204, 777 A.2d 151, 162-63 (2001); Richards v. Hanover Ins. Co., 250 Ga. 613, 299
S.E.2d 561 (1983) (holding that when homeowner's policy excluded coverage in the event of neglect of
"the insured," the obligation to preserve the property was several and separate and, therefore, co-insured
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husband's wrongful conduct in destroying the home by fire could not be imputed to the innocent insured
wife); Morgan v. Cincinnati Ins. Co., 411 Mich. 267, 307 N.W.2d 53 (1981) (holding that a provision in a
fire insurance policy voiding coverage if "the insured" committed fraud would be read as barring only the
claims by the insured who committed the fraud); Ryan v. MFA Mut. Ins. Co., 610 S.W.2d 428 (Tenn. Ct.
App. 1980)(holding that since reasonable persons considering policy references to fraud of "the insured" and
neglect of "the insured" would conclude that only the guilty insured could not recover under the policy, coinsured husband would not be barred by wife's misconduct in setting fire to the insured property); Unigard
Mut. Ins. Co. v. Argonaut Ins. Co., 20 Wash. App. 261, 579 P.2d 1015 (Div. 3 1978) (exclusion of bodily
injury expected or intended by "the" insured did not bar coverage of parents of boy who intentionally set
fire to trash in wastepaper basket in school building); Pawtucket Mut. Ins. Co. v. Lebrecht, 104 N.H. 465,
190 A.2d 420, 2 A.L.R.3d 1229 (1963) (exclusion of injuries intentionally caused by "the" insured did not
preclude coverage for parents of minor child who committed an assault); American States Ins. Co. v. Borbor
by Borbor, 826 F.2d 888 (9th Cir. 1987) (same); Essex Ins. Co. v. Avondale Mills, Inc., 639 So. 2d 1339,
1342 (Ala. 1994) (exclusion for injuries to employee of the insured applied only to employees of the insured
that was being sued, not a different insured's employees); General Acc. Ins. Co. of America v. Allen, 708
A.2d 828, 832–33 (Pa. Super. Ct. 1998); Hanover Ins. Co. v. Crocker, 1997 ME 19, 688 A.2d 928, 931
(Me. 1997); Golden Door Jewelry Creations, Inc. v. Lloyds Underwriters Non-Marine Ass'n, 117 F.3d 1328,
1336, 38 Fed. R. Serv. 3d 1 (11th Cir. 1997) (Florida law). See generally Allstate Ins. Co. v. Worthington,
46 F.3d 1005, 1110 (10th Cir. 1995) (Utah law) (even if injury arises from one insured's intentional conduct,
there can be coverage for a co-insured who is sued on a negligence theory); Slayko v. Security Mut. Ins. Co.,
183 Misc. 2d 688, 705 N.Y.S.2d 528, 532 (Sup 2000), order aff'd, 285 A.D.2d 875, 728 N.Y.S.2d 282 (3d
Dep't 2001), rev'd on other grounds, 98 N.Y.2d 289, 746 N.Y.S.2d 444, 774 N.E.2d 208 (2002) (Exclusion
for "the insured" applies to any person that qualifies as an additional insured, not just to named insureds).
See, e.g., Morris v. Coker, 923 F. Supp. 2d 863, 870–73 (W.D. La. 2013).
E.g., Minkler v. Safeco Ins. Co. of America, 49 Cal. 4th 315, 110 Cal. Rptr. 3d 612, 232 P.3d 612 (2010),
opinion after certified question answered, 2010 WL 3937955 (9th Cir. 2010) (since policy contained a
severability clause, an “an insured” exclusion was treated as if it were a “the insured” exclusion); Metro
Properties, Inc. v. National Union Fire Ins. Co. of Pittsburgh, Pa., 934 A.2d 204, 208 (R.I. 2007) (although
exclusion applied to “you” and entity seeking coverage was an insured encompassed by the term “you,”
exclusion not applicable because of severability clause); Illinois Union Ins. Co. v. Shefchuk, 108 Fed. Appx.
294, 303 (6th Cir. 2004), cert. denied, 127 S. Ct. 379 (U.S. 2006) (Ohio law) (severability clause turns "an
insured" exclusion into a "the insured" exclusion); Worcester Mut. Ins. Co. v. Marnell, 398 Mass. 240, 496
N.E.2d 158, 161 (1986):
[The severability clause] requires that each insured be treated as having
a separate insurance policy. Thus the term "insured" as used in the ["any
insured"] exclusion refers ony to the person claiming coverage under the
policy…. While our interpretation of the policy makes the word "any" in the
motor vehicle exclusion superfluous, the construction urged by [the insurer]
would render the entire severability of insurance clause meaningless.
Catholic Diocese of Dodge City v. Raymer, 251 Kan. 689, 840 P.2d 456, 459–62, 78 Ed. Law Rep. 1082
(1992); Premier Ins. Co. v. Adams, 632 So. 2d 1054, 1056–57 (Fla. Dist. Ct. App. 5th Dist. 1994); State Farm
Fire & Cas. Ins. Co. v. Keegan, 209 F.3d 767, 770-71 (5th Cir. 2000) (Texas law); Shamban v. Worcester
Ins. Co., 47 Mass. App. Ct. 10, 710 N.E.2d 627, 630–31 (1999); Brumley v. Lee, 265 Kan. 810, 963 P.2d
1224, 1228 (1998); see Centennial Ins. Co. v. Ryder Truck Rental, Inc., 149 F.3d 378, 384–85 (5th Cir. 1998)
(Mississippi law); West American Ins. Co. v. AV&S, 145 F.3d 1224, 1228–29 (10th Cir. 1998) (Utah law).
Cf. United Services Auto. Ass'n v. DeValencia, 190 Ariz. 436, 949 P.2d 525, 527 (Ct. App. Div. 1 1997). See
also Litz v. State Farm Fire and Cas. Co., 346 Md. 217, 695 A.2d 566, 572 (1997); L.C.S., Inc. v. Lexington
Ins. Co., 371 N.J. Super. 482, 853 A.2d 974, 982 (App. Div. 2004) (severability clause can be used to negate
effect of an "arising out of" exclusion); Illinois Union Ins. Co. v. Shefchuk, 108 Fed. Appx. 294, 303 (6th Cir.
2004), cert. denied, 127 S. Ct. 379 (U.S. 2006) (Ohio law) (severability clause turns "an insured" exclusion
into a "the insured" exclusion); Atchison, Topeka and Santa Fe Ry. Co. v. St. Paul Surplus Lines Ins. Co.,
328 Ill. App. 3d 711, 263 Ill. Dec. 101, 767 N.E.2d 827, 831 (1st Dist. 2002). E.g., Klein v. Federal Insurance
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Co., 220 F. Supp. 3d 747, 755-56 (N.D. Tex. 2016) (Ohio and Texas law); Northwestern Nat. Ins. Co. v.
Nemetz, 135 Wis. 2d 245, 400 N.W.2d 33, 37-38 (Ct. App. 1986); Heylin v. Gulfstream Property and Cas.
Ins., Co., 147 So. 3d 659, 661-62 (Fla. 5th DCA 2014).
E.g., Archer Daniels Midland Co. v. Burlington Ins. Co. Group, Inc., 785 F. Supp. 2d 722, 733–34 (N.D.
Ill. 2011) (severability clause has no effect on an “any insured” exclusion); Caroff v. Farmers Ins. Co. of
Wash., 155 Wash. App. 724, 261 P.3d 159, 162–63 (Div. 1 1999), as amended, (May 10, 2010) (Severability
clause does not supersede an “any” insured exclusion.); Ohio Cas. Ins. Co. v. Holcim (US), 744 F. Supp.
2d 1251, 1271-73 (S.D. Ala. 2010) (Severability clause has “no effect on the interpretation of exclusions
using the term ‘an insured’ or ‘any insured.’ ” Court discussed the history of the severability clause, which
was “to clarify what insurance companies had intended all along, namely that the term ‘the insured’ in an
exclusion refers merely to the insured claiming coverage”) (citing this book); Nautilus Ins. Co. v. K. Smith
Builders, Ltd., 725 F. Supp. 2d 1219, 1229 (D. Haw. 2010) (“The majority (rule) holds that a separation
of insureds clause does not prevent an exclusion from barring coverage to any insured, even when the
particular insured seeking coverage is not himself the employer …. The majority (rule) is more persuasive
(than the minority rule). (T)he court must interpret an exclusion barring coverage to ‘any insured’ differently
from an exclusion barring coverage to ‘the insured’”) (quoting this book); SECURA Supreme Insurance
Company v. M.S.M., 755 N.W.2d 320, 328–29 (Minn. Ct. App. 2008), review denied, (Nov. 18, 2008);
Northland Ins. Co. v. Zurich American Ins. Co., 2007 SD 126, 743 N.W.2d 145, 150–51 (S.D. 2007); BP
America, Inc. v. State Auto Property & Cas. Ins. Co., 2005 OK 65, 148 P.3d 832, 841 (Okla. 2005), as
corrected, (Oct. 30, 2006) (To hold that a severability clause affords coverage in contravention of an “any
insured” exclusion “ignores the purpose of the severability clause — to afford each insured a full measure
of coverage up to the policy limits, rather than to negate bargained-for and plainly-worded exclusions …
The separation of insureds clause has no effect on the clear language of the exclusionary clause. Simply,
a claim made against any insured is excluded. The purpose of severability is not to negate plainly worded
exclusions”) (collecting cases); Yerardi v. Pacific Indem. Co., 436 F. Supp. 2d 223, 248-49 (D. Mass. 2006)
(Policy excluded coverage for "any loss caused intentionally by you." The term "you" was defined in the
policy to mean "the person named in the Coverage Summary, and a spouse." The court, therefore, held that
the innocent spouse could not recover if the loss had been intentionally caused by her husband (the person
named in the Coverage Summary). The court then went on to hold that the provision in the policy stating
that "coverage applies separately to each covered person" was irrelevant. "There is nothing ambiguous or
inconsistent about providing for separate coverage determinations, but requiring that certain obligations
remain joint....Although (the policy) provides separate coverage to each covered person, it also clearly
expresses an intent…to preclude coverage for innocent co-insureds where the intentional misconduct of a
covered person is involved"); Travelers Indem. Co. v. Bloomington Steel & Supply Co., 718 N.W.2d 888,
894-95 (Minn. 2006) (Court began its analysis by holding that "a severability clause requires that coverage
exclusions be construed only with reference to the particular insured seeking coverage." Court then went on
to note, however, that the insurer could have prevailed, regardless of the severability clause, if "instead of
excluding coverage for bodily injury expected by... ‘the’ insured, the... policies (had) excluded coverage for
bodily injury expected… (by) ‘an’ or ‘any’ insured"); Argent v. Brady, 386 N.J. Super. 343, 901 A.2d 419,
425-27 (App. Div. 2006) ("The majority of courts hold, primarily in connection with a construction of the
exclusion of coverage for intentional conduct found in many homeowner's policies, that the existence of a
severability clause does not affect a clearly worded exclusion" applying if an injury arises out of the actions
of an insured or any insured. Court adopted majority rule because "if a severability clause is given effect,
despite an exclusion of coverage for specifically described conduct by ‘an insured,’... then the language of
the exclusion as it relates to ‘an insured’ or ‘any insured’ is robbed of any meaning." Court also explained
that a severability clause was not "rendered meaningless if it does not act to provide coverage to insureds that
would otherwise be precluded by exclusions applicable because of the conduct of ‘an’ or ‘any’ insured….
(T)he purpose of a severability clause (is) solely to render the coverage actually provided by the insuring
provisions of the policy applicable to all insureds equally, up to coverage limits. The severability clause
is not denominated a ‘coverage provision,’ and it would be unreasonable to find… it… to partially nullify
existing coverage exclusions. The purpose of severability clauses is to spread protection… among all of the
insureds"); American Family Mut. Ins. Co. v. Corrigan, 697 N.W.2d 108, 115-17 (Iowa 2005) (collecting
cases); EMCASCO Ins. Co. v. Diedrich, 394 F.3d 1091, 1097 (8th Cir. 2005) (South Dakota law); Ristine ex
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rel. Ristine v. Hartford Ins. Co. of Midwest, 195 Or. App. 226, 97 P.3d 1206, 1209-10 (2004) (severability
clause has no effect on sexual molestation exclusion that, as worded, applies to all insureds regardless of
which insured engaged in the conduct); Bituminous Cas. Corp. v. Maxey, 110 S.W.3d 203, 210-14 (Tex.
App. Houston 1st Dist. 2003); American Family Mut. Ins. Co. v. White, 204 Ariz. 500, 65 P.3d 449, 456-57
n.7 (Ct. App. Div. 1 2003); Allstate Ins. Co. v. Kim, 121 F. Supp. 2d 1301, 1308 (D. Haw. 2000); Mutual of
Enumclaw Ins. Co. v. Cross, 103 Wash. App. 52, 10 P.3d 440, 444-45 (Div. 1 2000); California Casualty Ins.
Co. v. Northland Ins. Co., 48 Cal. App. 4th 1682, 56 Cal. Rptr. 2d 434, 442, 1996 A.M.C. 2643 (4th Dist.
1996) (Insured argued that an "any insured" exclusion did not eliminate coverage for every insured because
the policy contained a severability clause, providing that the policy applied "separately to each insured."
The court disagreed, holding that the exclusion "prevail(ed) over a more general severability provision," and
noting that "the purpose of severability clauses is to afford each insured a full measure of coverage up to the
policy limits, not to negate bargained for and plainly worded exclusions." Court limited its holding, however,
to the facts before it, which involved community property issues); McAllister v. Millville Mut. Ins. Co., 433
Pa. Super. 330, 640 A.2d 1283, 1288–89 (1994); Chacon v. American Family Mut. Ins. Co., 788 P.2d 748,
750–52 (Colo. 1990); McCauley Enterprises, Inc. v. New Hampshire Ins. Co., 716 F. Supp. 718 (D. Conn.
1989); Taryn E.F. by Grunewald v. Joshua M.C., 178 Wis. 2d 719, 505 N.W.2d 418, 420–21 (Ct. App. 1993):
Assuming, without deciding, that the severability clause creates separate policies for each
insured, that clause does not render the exclusionary clauses in the policy ambiguous.
The intentional acts exclusion expressly states that "[t]he insurance afforded by this policy
shall not apply to any damages … attributable to … any outrageous conduct on the part
of any 'insured' consisting of any intentional, wanton, malicious acts…." This language
unambiguously denies coverage for all liability incurred by each and any insured as a result
of certain conduct by any of the persons insured by the policy.
Northwest G.F. Mut. Ins. Co. v. Norgard, 518 N.W.2d 179, 183–84 (N.D. 1994) ("an insured" exclusion
applied to all insureds despite the existence of a severability clause); Caroff v. Farmers Ins. Co. of Wash.,
98 Wash. App. 565, 989 P.2d 1233, 1236 (Div. 1 1999)("The severability clauses merely announce in
general language that the policies apply separately to each insured. As such, they do not override the
explicit provisions in the...exclusions (making them applicable to injuries arising out of molestation by
any insured) or make those exclusions ambiguous. The average insurance purchaser would know from the
explicit language of the... exclusions that, despite the severability clauses, Farmers will not cover any suits
or claims arising out of child molestation by any insured"); Northwest G.F. Mut. Ins. Co. v. Norgard, 518
N.W.2d 179, 183 (N.D. 1994) ("The purpose of severability clauses is to spread protection, to the limits
of coverage, among all of the...insureds. The purpose is not to negate bargained for exclusions which are
plainly worded"); American Motorists Ins. Co. v. Moore, 970 S.W.2d 876, 880–81 (Mo. Ct. App. E.D. 1998);
Johnson v. Allstate Ins. Co., 1997 ME 3, 687 A.2d 642, 645 (Me. 1997) ("an unambiguous exclusion is not
negated by a severability clause"); American Family Mutual Ins. Co. v. Copeland-Williams, 941 S.W.2d 625,
629–30 (Mo. Ct. App. E.D. 1997); St. Paul Fire and Marine Ins. Co. v. Schilling, 520 N.W.2d 884, 888–89,
43 A.L.R.5th 827 (S.D. 1994); Swentkowski By and Through Reed v. Dawson, 881 P.2d 437, 439 (Colo. Ct.
App. 1994) ("any insured" exclusion broadly applied despite severability clause); Gorzen v. Westfield Ins.
Co., 207 Mich. App. 575, 526 N.W.2d 43, 45 (1994) ("regardless of whether there is a severability clause, if
an exclusion operates to preclude coverage for one insured's actions, the exclusion also operates to preclude
coverage for any claims deriving from that one insured's same actions"); American Family Mut. Ins. Co.
v. Moore, 912 S.W.2d 531, 534–35 (Mo. Ct. App. W.D. 1995); Michael Carbone, Inc. v. General Acc. Ins.
Co., 937 F. Supp. 413, 418–23 (E.D. Pa. 1996); California Casualty Ins. Co. v. Northland Ins. Co., 48 Cal.
App. 4th 1682, 56 Cal. Rptr. 2d 434, 442, 1996 A.M.C. 2643 (4th Dist. 1996). See also Hingham Mut. Fire
Ins. Co. v. Smith, 69 Mass. App. Ct. 1, 865 N.E.2d 1168, 1173 (2007) (Exclusion eliminated coverage for
injuries arising out of sexual molestation. Some insureds sued for negligently allowing the molestation to
take place. Those insureds argued that they were entitled to coverage by virtue of severability clause, which
provided that “the insurance … applies separately to each insured against whom a claim is made.” Court
held for insurer. “Because the complaint … alleges injuries due to sexual molestation, the exclusionary
language … precludes coverage for claims against any insured, even when considered separately, where
the claims brought against them would have no basis but for the molestation. Thus, … (the) severability
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clause does not affect the applicability of the exclusion for bodily injuries arising from sexual molestation”);
T.B. ex rel. Bruce v. Dobson, 868 N.E.2d 831, 837 (Ind. Ct. App. 2007), transfer denied (Ind. Dec. 6, 2007)
“(The) purpose of a (severability) clause is solely to render the coverage actually provided by the insuring
provisions of the policy applicable to all insureds equally, up to coverage limits. The severability clause is
not denominated a ‘coverage provision,’ and it would be unreasonable to find that it operated independently
in that capacity to increase the insurance afforded under the insuring provisions of the policy, or to partially
nullify existing coverage exclusions. The purpose of severability clauses is to spread protection, to the limits
of coverage, among all of the insureds. The purpose is not to negate bargained-for exclusions which are
plainly worded”). E.g., Travelers Home and Marine Insurance Company v. Stahley, 239 F. Supp. 3d 866
(E.D. Pa. 2017); Petrozziello v. Thermadyne Holdings Corporation, 211 So. 3d 1199, 1203-1205 (La. Ct.
App. 1st Cir. 2017), writ denied, 219 So. 3d 1104 (La. 2017); Hodges v. SAFECO Lloyds Ins. Co., 438
S.W.3d 698, 702-703 (Tex. App. Houston 1st Dist. 2014), reh'g overruled, (Sept. 2, 2014) (collecting cases);
Mutual Benefit Ins. Co. v. Politsopoulos, 115 A.3d 844, 850 (Pa. 2015) (collecting cases); American Family
Mutual Insurance Company v. Wheeler, 287 Neb. 250, 259-60, 842 N.W.2d 100 (2014) (collecting cases,
and adopting the majority rule) (citing this book); Postell v. American Family Mut. Ins. Co., 823 N.W.2d
35, 46–47 (Iowa 2012) (Purpose of severability clause is “not to negate bargained-for exclusions which
are plainly worded.” Clause has no effect on an “any insured” exclusion.); Co-operative Ins. Companies v.
Woodward, 191 Vt. 348, 2012 VT 22, 45 A.3d 89, 95 (2012) (severability clause “cannot override” an “an
insured” exclusion) (collecting cases).
See generally Chrysler Ins. Co. v. Greenspoint Dodge of Houston, Inc., 297 S.W.3d 248, 253 (Tex. 2009)
(By virtue of a severability clause, “intent and knowledge for purposes of coverage are determined from the
standpoint of the particular insured, uninfluenced by the knowledge of any additional insured”).
For example, one purpose of a severability clause is to ensure that the policy exclusion for injuries as to
employees of the insured applies only to the employee of the insured who seeks protection under the policy.
E.g., Erdo v. Torcon Const. Co., Inc., 275 N.J. Super. 117, 645 A.2d 806, 809–10 (App. Div. 1994); Sacharko
v. Center Equities Ltd. Partnership, 2 Conn. App. 439, 479 A.2d 1219, 1222 (1984).
Accord American Wrecking Corp. v. Burlington Ins. Co., 400 N.J. Super. 276, 946 A.2d 1084, 1088–89
(App. Div. 2008); Villa v. Short, 195 N.J. 15, 947 A.2d 1217, 1222–24 (2008); Neff ex rel. Landauer v.
Alterra Healthcare Corp., 271 Fed. Appx. 224, 226–27 (3d Cir. 2008) (Pennsylvania law); United Fire and
Cas. Co. v. Reeder, 9 F.3d 15, 18 (5th Cir. 1993) (Louisiana law).
See, e.g., St. Katherine Ins. Co. Ltd. v. Insurance Co. of North America, Inc., 11 F.3d 707, 710–11 (7th Cir.
1993)(Illinois law); 5801 Associates, Ltd. v. Continental Ins. Co., 983 F.2d 662, 664–66, 1993 A.M.C. 1453
(5th Cir. 1993) (citing other cases); Silverball Amusement, Inc. v. Utah Home Fire Ins. Co., 842 F. Supp.
1151, 1154–55 (W.D. Ark. 1994), decision aff'd, 33 F.3d 1476 (8th Cir. 1994). See, e.g., Vivify Construction,
LLC v. Nautilus Insurance Co., 2017 IL App (1st) 170192, 419 Ill. Dec. 743, 94 N.E.3d 281 (App. Ct. 1st
Dist. 2018) (“Any insured” exclusion applied as written despite the severability clause in the policy. “(O)ur
interpretation does not render the separation of insureds provision meaningless, as that provision must still
be applied to the policy's other exclusions”).
E.g., Redeemer Covenant Church of Brooklyn Park v. Church Mut. Ins. Co., 567 N.W.2d 71, 77–78 (Minn.
Ct. App. 1997).
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