
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 19-20021-CIV-UNGARO/O’SULLIVAN

ROBERTO DIAZ-HERRERA and ANA
L. DELGADO,

Plaintiffs,

v.

SCOTTSDALE INSURANCE COMPANY,

Defendant.

______________________________/

REPORT AND RECOMMENDATION

THIS MATTER is before the Court on the Plaintiffs’ Motion for Determination of

Entitlement to Reasonable Attorneys Fees and Court Costs (DE # 17, 9/17/19).  This

matter was referred to Chief United States Magistrate Judge John J. O’Sullivan by the

Honorable Ursula Ungaro, United States District Court Judge for the Southern District of

Florida pursuant to 28 U.S.C. § 636(b). Having carefully considered the issues, the

court file, and applicable law, the undersigned respectfully recommends that the

Plaintiffs’ Motion for Determination of Entitlement to Reasonable Attorneys Fees and

Court Costs (DE # 17, 9/17/19) be DENIED in accordance with the following Report and

Recommendation.

BACKGROUND  

The plaintiffs filed a breach of contract action against the defendants in state

court in this matter on November 15, 2018.   The summons was issued on November1

The state court civil cover sheet is dated November 15, 2018.1
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26, 2018, and served on December 5, 2018.  The breach of contract action was

removed to this Court on January 3, 2019. (DE # 1, 1/3/19).  The plaintiffs filed a breach

of contract action against the defendant for a loss at the plaintiff’s property allegedly

caused by Hurricane Irma.  The plaintiffs asserted that the defendant breached the

insurance policy contract by not paying the full amount of insurance proceeds due to

the plaintiff.  The insurance policy covered the main frame dwelling, not the shed or the

fence.  (See, Exhibit 1, to the Defendant’s Response to the instant motion, DE # 19,

10/1/19).  The defendant extended coverage for the portions of the loss that were

covered by the policy, and, after considering the $10,000.00 wind deductible, the

defendant issued payment to the plaintiffs in the amount of $3,994.72 on October 27,

2017.   On June 29, 2018, following a re-inspection of the plaintiffs’ property, the2

defendant issued an additional payment to the plaintiffs in the amount of $15,829.16.  3

The total amount paid to the plaintiff, by the defendants, prior to the filing of this lawsuit

in state court was $19,823.88.

After the plaintiffs filed their breach of contract action in November 2018, and

served the defendant in December 2018, the defendant requested an appraisal of the

property on December 21, 2018, and identified the appraiser. (See, DE #4, 1/8/19).  On

January 8, 2019, the defendant filed a motion to abate all the proceedings pending the

completion of the appraisal.  (DE # 4, 1/8/19).  On January 28, 2019, the Court entered

 The first payment dated October 27, 2017, predates the filing of this lawsuit in2

state court.

 The second payment dated June 29, 2018, predates the filing of this lawsuit in3

state court.

2
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an Order staying the matter pending the resolution of the parties’ completion of the

appraisal process under the insurance policy. (DE # 9, 1/28/19).  As noted in paragraph

5 of the Plaintiffs’ Motion for Determination of Entitlement to Reasonable Attorneys

Fees and Court Costs (DE # 17, 9/17/19), the parties’ appraisers signed the award on

August 8, 2019.  The appraisal amount was $20,713.31 for the dwelling.4

As noted above, prior to the filing of this lawsuit in state court, the defendant

issued payment to the plaintiffs totaling $19,823.88 and there was a $10,000.00

deductible.  The $20,713.31 appraisal amount, minus the $10,000.00 deductible, minus

the $19,823.88 issued previously to the plaintiffs, results in an overpayment of

$9,110.57.  And if the other structures that were indicated in the appraisal are covered

under the policy (which the defendant claims are not covered)  in the amount of

$5,298.17, there was still an overpayment of $3,812.40.

DISCUSSION

Entitlement to Fees

The plaintiffs argue they are entitled to fees and costs in this matter pursuant to

the appraisal award.  The defendant disagrees, arguing that the amount of the

appraisal award was less than the amounts paid by the defendant prior to the filing of

the lawsuit, and, therefore, the plaintiffs are not entitled to recover any additional

monetary amount as a result of the appraisal process performed in this matter.  The

defendant further asserts that both the plaintiffs’ appraiser and the defendant’s

appraiser signed the appraisal award, confirming that the amount the defendant paid

 The appraisal also noted an amount of $5,298.17 for other structures, but as4

noted above, the policy covered the main dwelling, not other structures.

3
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the plaintiffs prior to filing this lawsuit, exceeded the appraisal amount. 

If there were a fee award in this matter, it would be pursuant to Florida Statue §

626.9373, which provides in pertinent part:

(1) Upon the rendition of a judgment or decree by any court
of this state against a surplus lines insurer in favor of any
named or omnibus insured or the named beneficiary under a
policy or contract executed by the insurer on or after the
effective date of this act, the trial court or, if the insured or
beneficiary prevails on appeal, the appellate court, shall
adjudge or decree against the insurer in favor of the insured
or beneficiary a reasonable sum as fees or compensation for
the insured's or beneficiary's attorney prosecuting the
lawsuit for which recovery is awarded.

Fla. Stat. Ann. § 626.9373 (West).   Florida Statute §626.9373 is nearly identical to

Florida Statute §627.428, which provides in pertinent part:

(1) Upon the rendition of a judgment or decree by any of the
courts of this state against an insurer and in favor of any
named or omnibus insured or the named beneficiary under a
policy or contract executed by the insurer, the trial court or,
in the event of an appeal in which the insured or beneficiary
prevails, the appellate court shall adjudge or decree against
the insurer and in favor of the insured or beneficiary a
reasonable sum as fees or compensation for the insured's or
beneficiary's attorney prosecuting the suit in which the
recovery is had.

Fla. Stat. Ann. § 627.428 (West).  Moreover, the Southern District of Florida noted

earlier this year that the two statues are nearly identical. 

Here, the parties rely on cases that relate to the application
of § 627.428 – not § 626.9373. Both parties appear to

4
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agree, however, that the language in the statutes are nearly
identical and that courts apply the two fee provisions in the
same way. And based on our review of the relevant case
law, we agree as the only difference between the two
statutes is that § 627.428 applies generically to insurers
whereas § 626.9373 applies to surplus line insurance
carriers.

Capitol Specialty Ins. Corp. v. Ortiz, No. 17-23329-CIV, 2019 WL 383868, at *3 (S.D.

Fla. Jan. 15, 2019), report and recommendation adopted sub nom. Capitol Specialty

Ins. Corp. v. Ortiz by & Through Corona, No. 17-23329-CIV, 2019 WL 367916 (S.D.

Fla. Jan. 30, 2019).

 The Supreme Court of Florida held that Florida Statute § 627.428, “clearly

provides that attorneys' fees shall be awarded against the insurer when judgment is

rendered in favor of an insured.”  Pepper's Steel & Alloys, Inc. v. United States, 850 So.

2d 462, 465 (Fla. 2003), citing State Farm Fire & Cas. Co. V. Palma, 629 So.2d 830 at

832.  It is important to note that a plaintiff is entitled to attorneys fees when the plaintiff

prevails.

Florida Statute 627.428 commands that a trial or appellate
court shall award an insured reasonable attorney's fees
when she prevails in a lawsuit against an insurance
company. Read literally, the statute requires a court to
award attorney's fees whenever an insured prevails,
regardless of the reason. In fact, as the Florida Supreme
Court said in Insurance Company of North America v.
Lexow, “If the dispute is within the scope of section 627.428
and the insurer loses, the insurer is always obligated for
attorney's fees.”  In 2000 in Ivey v. Allstate Insurance Co.,
the Supreme Court reiterated this point: “Florida law is clear
that in ‘any dispute’ which leads to judgment against the
insurer and in favor of the insured, attorney's fees shall be
awarded to the insured.”

5
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Kearney v. Auto-Owners Ins. Co., No. 8:06-CV-00595, 2010 WL 3119380, at *6 (M.D.

Fla. Aug. 4, 2010) (footnote 44 omitted).  In this matter, the plaintiffs did not receive any

recovery as a result of the insurance policy’s appraisal process and should not be

considered the prevailing party.

As succinctly stated by the defendant in paragraph 30 of its response to the

instant motion, 

In this case, PLAINTIFFS filed suit against SCOTTSDALE,
alleging that SCOTTSDALE breached the insurance policy
by underpaying PLAINTIFFS’ insurance claim.
SCOTTSDALE invoked appraisal to resolve the parties’
dispute regarding the scope of damages. On August 8,
2019, the parties’ appraisers signed an Appraisal Award,
which resulted in an amount less than the payments
previously issued by SCOTTSDALE to PLAINTIFFS before
suit was filed. Accordingly, PLAINTIFFS did not recover any
additional payment as a result of the appraisal. Consistent
with Florida law and the cases cited by PLAINTIFFS in their
Motion (D.E. 17), attorney’s fees are only recoverable in
appraisal cases where the insureds prevail. As no judgment
or decree can be entered in favor of PLAINTIFFS in this
case, PLAINTIFFS cannot be entitled to attorney’s fees
under Sections 626.9373 or 627.428.

The undersigned agrees with the defendant.  Accordingly, the undersigned finds that

because the plaintiffs did not prevail in this matter, the plaintiffs are not entitled to

recover attorneys’ fees and costs in this matter.

RECOMMENDATION

In accordance with the foregoing, the undersigned respectfully recommends that

the Plaintiffs’ Motion for Determination of Entitlement to Reasonable Attorneys Fees

and Court Costs (DE # 17, 9/17/19) DENIED and the Court find that the plaintiff is not

6
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entitled to an award of fees and costs.

The parties will have fourteen (14) days from the date of being served with a

copy of this Report and Recommendation within which to file written objections, if any,

with the Honorable Ursula Ungaro, United States District Judge. Failure to file

objections timely shall bar the parties from a de novo determination by the District

Judge of an issue covered in the Report and shall bar the parties from attacking on

appeal unobjected-to factual and legal conclusions contained in this Report except

upon grounds of plain error if necessary in the interest of justice. See 28 U.S.C. §

636(b)(1); Thomas v. Arn, 474 U.S. 140, 149 (1985); Henley v. Johnson, 885 F.2d 790,

794 (1989); 11th Cir. R. 3-1 (2016).

RESPECTFULLY SUBMITTED at the United States Courthouse in Miami,

Florida, this 8  day of November 2019.th

                                                                      

JOHN J. O’SULLIVAN
CHIEF UNITED STATES MAGISTRATE JUDGE
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